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Introduction 
Samet & Company PC (“Samet”) is pleased to offer this study of defined contribution plans to assist you  
in evaluating the adequacy and efficiency of your plan.  The study includes guidance for best practices  
to facilitate proper plan administration and to avoid common plan failures. 

The data that was aggregated in this study was obtained during the audit process.  The major elements  
include plan design, investment options, and plan participation.  No individual plan information is disclosed  
in this study.

The Department of Labor continues to intensify its audit initiatives and scrutiny of 401(k) and 403(b) plans. 
Now, more than ever, knowledge and experience are essential when dealing with the ever changing regulations  
of employee benefit plan administration and audits.  Every day presents the challenge of new rules, regulations 
and compliance issues that must be addressed by the fiduciaries and plan administrators of retirement plans.

A quality audit of an employee benefit plan is in the best interest of plan participants and fulfills a fiduciary  
obligation of the plan sponsor.  Samet & Company PC is a member of the American Institute of Certified  
Public Accountants’ (AICPA) Employee Benefit Plan Audit Quality Center, which means we subject ourselves  
to additional scrutiny to ensure we maintain the highest level of service.  It is our firm’s goal to be a national 
leader in the field of employee benefit plans.  Jay Kessler, CPA, a Samet Co-managing shareholder, leads 
our team of experienced professionals.
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About This Study 
Samet focused this study on data collected during 401(k) and 403(b) retirement plan audits for the year ended  
December 31, 2012.  The plans analyzed had over 137,000 total participants and total assets in excess of $4.9 billion.   
The total assets for the plans ranged from $750,000 to $2.2 billion with an average total asset value per plan  
of approximately $64 million.  The plan sponsors were located throughout the United States, comprised a variety  
of industries, and included privately held companies, publicly traded companies and nonprofit organizations.  
Below is a breakdown by location and entity type:
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Employer Contributions 
If the plan document permits, an employer can make contributions to the plan.  This survey’s statistics show  
that 91% and 88% of plans in 2012 and 2011, respectively, had a provision for an employer contribution  
in their plan document.  However, since the start of the credit crisis and 2008 recession, many organizations 
either stopped making a contribution or made it available based on the company’s profitability. 

Employer contributions include matching contributions, employer discretionary non-elective contributions,  
safe harbor matching and non-elective contributions and profit sharing contributions.  While some employers 
offer immediate vesting of the employer contributions, it is more common that contributions vest according  
to a predetermined schedule.  Safe harbor contributions must be 100% vested at all times and all employees  
must be immediately eligible to receive them.  Either safe harbor plan will meet the ADP and ACP testing  
requirements if all other requirements are also met.

  Matching contributions - Employer contributions that are typically allocated on the basis of a participant’s  
elective contributions.  The rate may be specified in the plan document or be determined each year at the  
discretion of the plan sponsor.

  Employer discretionary non-elective contributions - Allow the employer to make contributions on behalf  
of all employees who are plan participants, including participants who choose not to contribute  
elective deferrals.

  Safe harbor matching contributions - Equal to at least 100% of the first 3% of compensation deferred and  
at least 50% of the next 2% of compensation deferred.  The safe harbor matching contribution may  
be determined on a plan year basis, or per payroll period.

  Safe harbor non-elective contributions - Equal to at least 3% of compensation to all eligible non-highly  
compensated employees (“NHCEs”) and highly compensated employees (“HCEs”).  The contribution is made  
regardless of whether the employee makes a salary deferral contribution to the plan. 

  Profit sharing contributions - Generally are discretionary and allow the employer to vary the amount  
of contribution from year to year or eliminate the contribution entirely in certain years.  This type  
of employer contribution is based on a predetermined formula.  Typically it is a flat percentage  
of compensation or determined by calculating an employee’s compensation relative to the total  
compensation of all the plan participants.  Other allocation methods include factors such as age, credited  
years of service, or cross-tested (different contribution percentages for different groups of employees).
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Employer Contributions (Continued)

For plans that offer employer contributions, the timing of the contributions is nearly evenly split.  Approximately 
half of the plans surveyed contribute on a per payroll basis, while the other half contribute quarterly or annually.   
If the plan makes the employer contribution annually, there is often the provision that the participant be employed  
at December 31st.  This requirement can help increase the plan sponsor’s retention of employees.
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It is worth noting that 80% of the plans surveyed offered matching contributions and 65% offered profit sharing  
contributions.  However, since these contributions can be discretionary, not all employers actually funded these 
contributions for 2012.
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Plan Participation and Eligibility Requirements
The main reason employees participate in a benefit plan is to save for retirement.  The participation rate for  
the plans in this study was 35% with an average participant balance of $62,854.  In 2012, the average annual  
contribution per participant was $3,533, while in 2011, the average contribution per participant was $4,118.   
Of the plans surveyed, only 17% offered auto-enrollment in 2012. 

Enrolling non-highly compensated employees can lead to more favorable results on the plan’s non-discrimination  
testing.  Improved testing results can also reduce or eliminate corrective distributions to highly  
compensated employees.
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Most plans contained eligibility requirements for participation by employees.  Plans typically determined  
eligibility based on age, length of service, or both. 
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Plan Participation and Eligibility Requirements (Continued)

Of the plans with an age-based eligibility requirement, 80% required that the participant attain the age of 21.  
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Length of service was also a common requirement for participation in a majority of the plans included  
in the study.

Service Requirement
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Increasing Plan Participation
Plan administrators may be noticing a lower than expected participation rate in their employee benefit plan.  
Increasing plan participation is advantageous not only to employees, but also to the plan sponsor for reasons  
which include:  

 •   Employees that view their employer’s retirement plan as part of their compensation package, along with 
salary and benefits, are less likely to leave for another company that may offer a higher salary, but  
no employer match. As a result, costs associated with employee turnover are diminished. 

 •   As participation increases, certain fees related to the operation of the plan will decrease per participant.   
The added participation will help spread the payment of administrative costs among participants. 

 •   Highly compensated employees, are those who earned over $115,000 in 2012 or own greater than 5% of the 
company.  An increase in participation rate may translate to a higher deferral amount that they can make 
based on nondiscrimination testing.

There are numerous methods for increasing employee plan participation.  The following is a comprehensive  
list of techniques:

  Automatic Enrollment - It has been shown that participation rates increase with automatic enrollment. A plan 
sponsor who automatically enrolls employees when they become eligible will notice a higher percentage  
of participation in the plan.  However, the employee has the option to not make a deferral or defer a different  
amount before he/she is automatically enrolled.  The employee, depending on the plan, also has the option  
to withdraw the money without penalty within 90 days of the first automatic deferral. 

  Matching Contributions - Many employees only contribute to the plan to benefit from the employer match, 
which is essentially “free money” to the participant.  Increasing the employer’s matching contribution will  
make contributing to the plan desirable to additional employees that would otherwise not be compelled  
to contribute.

  Withdrawal Opportunities - Some employees are concerned with financial constraints and feel that plan  
participation may restrict their ability to meet their current financial needs.  By offering plan loans and  
hardship withdrawals, these employees should become more comfortable with investing in the plan.

 Change Eligibility Requirements and Enrollment Periods - Employee benefit plans that have a length of service  
 requirement might be missing out on potential participants. Workers that have become accustomed to a certain  
 take home pay might be reluctant to take on a 401(k) or 403(b) deduction.  Allowing new employees to enroll   
 immediately should help increase participation.  

  Employee Communications - Encouraging employees to participate in the employee benefit plan should  
be done when the employee is hired.  Reminding employees about the importance of retirement savings could  
persuade them to enroll.  This can be achieved through circulating newsletters concerning the plan, sporadic  
enrollment meetings, and offering enrollment forms to non-participating employees.

  Variety of Investment Options - Offering a variety of investment options with competitive investment strategies  
and fees will entice participants to contribute to the plan.  The plan sponsor should actively monitor the  
investment mix and assess the investment fees. 
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Increasing Plan Participation (Continued)

    Provide a Third Party Investment Advisor - Many workers are hesitant to invest in a retirement plan be-
cause they are unsure how to allocate their funds and how this decision will affect their return.  By provid-
ing access to a professional financial advisor, employers can ensure that participants feel more comfort-
able with their investment allocations.

   Educate Employees - Low-wage employees are cautious about contributing to a retirement plan as they 
intend to use their whole paycheck for living expenses and may not understand how a retirement plan oper-
ates.  Plan sponsors should explain the concept of pre-tax dollars and that a contribution of even 1% of their 
wages could increase considerably over the span of twenty to forty years due to compound interest.

Implementing all of these techniques may be costly and an administrative burden.  Take into consideration your 
employee mix and your goals when deciding which of these options will best increase your participation rates. 
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Investment Options
There is a diverse mix of investment options that a defined contribution plan may offer to its participants.  The 
plan sponsor should aim to provide a sufficient number of investments that allow participants the opportunity  
to suit their investment goals and risk tolerance.  The following is a description of each type of investment 
found in the study. 

  Mutual funds – Funded by shareholders and are diversified, registered with the Securities and Exchange  
Commission, and professionally managed.

  Pooled separate accounts – Privately managed investment accounts maintained by an insurance company 
that is opened through a brokerage or financial advisor that uses pooled money to buy individual equities.

 Money market funds – Open-end mutual funds invested in short-term debt securities.

  Self-directed brokerage – A brokerage account window, fully customized by the participant, with an unlimited  
number of investment options.

  Guaranteed investment contract – An insurance contract that guarantees the investor a fixed or floating 
interest rate on top of the principal amount invested for a predetermined period of time.

  Common collective trusts – A fund maintained by a banking institution or trust company which is regulated, 
monitored, and reviewed periodically by a state or federal agency that holds a pooled group of trust accounts.

  Annuities – A vehicle that distributes funds as a series of level (or may include annual cost-of-living adjustments)  
periodic payments. 

Investment Percentage of Total Assets
Percentage of Plans Utilizing  

Investment Option

Mutual Funds 75.98% 80.00%

Pooled Separate Accounts 1.93% 25.45%

Money Markets 3.89% 56.36%

Self-Directed Brokerage 0.10% 7.27%

Guaranteed Investment Contract 0.27% 25.45%

Common Collective Trusts 2.48% 30.91%

Annuities 15.35% 7.27%
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Investment Options (Continued)

The median number of investments offered in 2012 per plan was 29. Mutual funds have historically been the 
most utilized investment vehicle.  Our study supports this as 75.98% of the total assets invested were in mutual 
funds and 80.00% of the plans offered this investment option.  Money market funds accounted for 3.89%  
of total assets, while 56.36% of the plans offered this investment.  Of the plans studied, 30.91% used common 
collective trusts, which accounted for 2.48% of all assets. Guaranteed investment contracts accounted for only 
0.27% of total assets, however, 25.45% of plans surveyed utilized this investment.  Pooled separate accounts  
were also utilized in 25.45% of plans, which accounted for 1.93% of total assets.  7.27% of plans offered annuities,  
yet 15.35% of assets are held in this investment.  The investment option offered the least was the self-directed 
brokerage account.  Only 7.27% of plans offered this investment option and 0.10% of plan assets were 
invested in them. 
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Fee Arrangements
Plan sponsor and participant disclosures have raised the awareness of plan fees.  Are the fees being charged  
prudent and the amount reasonable in light of the service being provided?  Is the cost structure appropriate  
for the plan?  There should be a process in place to evaluate these questions at least on an annual basis.

There are a variety of fee arrangements used to pay for the services used by defined contribution plans. One 
provider might be paid a single fee to cover all the administrative services or the fee for recordkeeping might be 
deducted from the investment return and paid directly to the recordkeeper in a revenue  
sharing arrangement.  

Fees generally fall into one of the following three categories:

  Administrative - These expenses cover the day to day operations in administering the plan and include the  
expenses incurred in making sure the plan is operating properly.  Examples of administrative expenses  
include legal, audit, trustee services, and Form 5500 preparation.  It also includes recordkeeping services  
to maintain participants’ accounts and process participant transactions as well as fees for providing  
educational materials and plan sponsor and participant communications. 

  Investment - Typically this is the largest plan expense and is associated with managing the plan’s investments  
and other investment-related services. 

  Individual services - These fees are charged separately to the account of the participant taking advantage  
of a particular plan feature.  An example of this fee is the charge for processing a loan.

Direct vs. Indirect Compensation 
Responsible plan fiduciaries must ensure that arrangements with their service providers are “reasonable” and 
that only “reasonable” compensation is paid for services.  Service providers receive either direct or indirect  
compensation from the plan.  Direct compensation is the compensation paid to service providers directly from 
the plan (and does not include payments made by the plan sponsor).  The service provider must disclose all 
direct compensation, either in the aggregate or by service, which the service provider, affiliate, or a subcontractor  
reasonably expects to receive in connection with the covered services.

Indirect compensation is the compensation received by the service provider from any source other than the 
plan, the plan sponsor, the service provider, an affiliate, or a subcontractor.  The service provider must disclose all 
indirect compensation that the service provider, an affiliate, or a subcontractor reasonably expects to receive  
in connection with covered services.  The disclosure must include an identification of the services for which  
the indirect compensation will be received and identification of the payer of the indirect compensation.  
Compensation can be billed to the plan or deducted directly from the plan’s accounts or investments.

Who Pays the Fee? 
The options for paying the fees for administering the plan are to charge them directly to the plan sponsor,  
participant accounts, or pay them from plan assets.  The plan fiduciary must consider whether it is an expenditure  
that may be paid from plan assets and, if so, whether the plan document allows or prohibits the payment of the  
expense from the plan.  If the document provides for the employer paying the expense, then plan assets cannot  
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Fee Arrangements (Continued)

be used.  In some cases, the plan sponsor’s bottom line necessitates shifting some of the costs to the plan or its  
participants.  In other cases the plan sponsor may be concerned about passing the fee along to the participants  
and may pay it directly by the company or use forfeitures, if the plan allows.  A typical plan provision provides  
that expenses of the plan be paid from plan assets, unless paid by the employer (an advance) and that  
the employer may be reimbursed by plan assets for the advance.

Allocations to Participants 
The method for allocating expenses among participants in a defined contribution plan may be in the plan  
document.  If the plan document is silent, the plan sponsor must determine a reasonable method for allocating 
costs among participants.  The three most common methods are:

  Per capita - Spreads fees equally among participants regardless of the asset size of the individual’s account.   
This may be an equitable method of allocating fixed fees such as recordkeeping, legal, or auditing. 

  Pro rata - Allocates a portion of the expenses to each individual’s account based on the asset size of the  
account.  This method may be reasonable where the fees are based on account balance (e.g. investment  
management fees). 

  Per use - Charges participant directly for certain services that they use such as a fee for initiating a loan,  
a hardship distribution, withdrawal, brokerage account fee, or a qualified domestic relations order. 

The plan sponsor must be cautious when determining which fees to charge terminated versus active employees.  
They must be careful that the terminated participants are not subsidizing the costs of administration for active  
employees or charged a higher fee for the same service. 

Both participants and employers may be unaware of how or even if certain fees and expenses are being paid  
because they are deducted from the investment earnings.  With the new fee disclosures, plan providers are  
required to tell the plan sponsor how much they are being paid.  Participants are also supposed to receive  
statements that include the plan investments, their performance, and the fees each investment incurs.  Starting 
in late 2013 or early 2014, the participant statements are also supposed to disclose the fees taken out of each 
participant’s account.

It is crucial that plan sponsors understand the nature of the fees their plan is paying.  When fees are unreasonable,  
the plan risks being subjected to litigation.  Potential ways to prevent litigation include:

 •   Having a fee statement that describes the activities and procedures designed to promote oversight and 
fee management.  It should include the delegation of responsibilities regarding fees and expenses,  
identification and documentation of the fees charged to plan assets or paid by the plan sponsor and  
the procedures for approving expenses and fees to be charged to plans assets. 

 •   Documenting efforts through committee minutes or other official records. This documentation is important  
to help ensure that fees are reasonable in light of the services provided. 

 •   Having procedures for fulfilling required annual reporting and disclosures, including government filings 
and participant disclosures. 
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Fee Exhibit
 Below is a listing of certain types of service for which plan fees may or may not be paid by the assets of the plan: 

Administrative (plan wide) Legally Permitted?*

Plan recordkeeping. Yes

Plan accounting. Yes

Legal services relating to plan fiduciary issues (not settlor issues). Yes

Trustee. Yes

Safekeeping of plan assets (for example, custodial services). Yes

Periodic/annual compliance auditing. Yes

Legally required reporting (such as Form 5500). Yes

Claims processing. Yes

Legal fees in connection with determining if a domestic relations order is qualified  
(if disclosed in SPD).

Yes

Participant communications. Yes

Third-party administration expenses including "start up" and ongoing expenses. Yes

Telephone voice response systems. Yes

Educational seminars. Yes

Retirement planning software. Yes

Investment advice. Yes

Electronic access to plan information. Yes

Daily valuations. Yes

Online transactions. Yes

Investment-Related Legally Permitted?*

Sales charges (also known as loads or commissions). Yes

Management fees (also known as investment advisory fees or account  
maintenance fees).

Yes

Contract termination charges. Yes

Product termination fees. Yes

Asset liability modeling studies to determine asset allocations that best match  
investment objectives.

Yes

* Assumes allowed by plan document
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Fee Exhibit (Continued)

Other Expenses (may not be paid with plan assets) Legally Permitted?*

Legal or consulting services in connection with plan formation. No

Plan design activities (such as legal or consulting expenses incurred in advance of the  
adoption of the plan or plan amendment, plan design studies & costs projections  
to determine the financial impact of the plan change).

No

Drafting of discretionary amendments (such as plan spin-off, establish a participant  
loan program & early retirement window).

No

Other employer responsibilities. No

Legal and consulting expenses in connection with plan termination (decision  
to terminate and drafting of plan amendment).

No

Other Expenses that May be Paid by Plan Legally Permitted?*

Drafting required plan amendments (such as to maintain the plan's tax-qualified status). Yes

Routine non-discrimination testing. Yes

Seeking IRS determination letters. Yes

Implementing a plan termination (including auditing the plan, preparing/filing annual  
reports, preparing/filing an IRS determination letter request on plan termination,  
preparing benefit statements, and notifying participants of their benefits under  
the plan.

Yes

Insurance and Bonding Legally Permitted?*

Insurance costs for the plan fiduciaries or for the plan to cover liability or losses  
occuring by reason of the act or omission of a fiduciary provided that insurance  
permits recourse by the insurer against the fiduciary in the case of a breach of  
a fiduciary obligation by the fiduciary.

Yes

Bonding. Yes

Penalties Legally Permitted?*

Imposed on the plan. Yes

Imposed on someone other than the plan (such as on a plan administrator  
as personal liability).

No

Fiduciary Error Correction Legally Permitted?*

Cost of correction under the Voluntary Fiduciary Correction Program (VFCP)  
(such as, closing costs & prepayment penalties).

No

Training Programs Legally Permitted?*

Yes, but expenses must be for marketing or promotion of programs, and satisfy  
additional criteria.

* Assumes allowed by plan document



Samet & Company PC  •  1330 Boylston Street  •  Chestnut Hill, MA  02467  •  617.731.1222  •  www.samet-cpa.com
©2014 Samet & Company PC

15

Roth Option
The Roth option for defined contribution plans became available in 2006.  Since that time, 40% of the plans  
in this study have offered this option to their employees. This is slightly lower than the 401(k) help center 2012 
benchmark of 49%.  Even though 40% of plans surveyed offered Roth, only 4% of employee contributions  
in this study were Roth contributions. 
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Roth contributions are subject to the same maximum deferral limits, including catch-up contributions, as traditional 
contributions.  Matching contributions are permitted on Roth contributions, if allowed by the plan document, but  
are tax-deferred rather than exempt from taxation.  There are no maximum income limits so highly compensated  
participants who are not able to make Roth IRA contributions are eligible to make Roth contributions.

Adoption of the optional Roth provision by plan sponsors has been relatively slow, and stated reasons for  
this include:

 •   They require additional administrative recordkeeping and payroll processing since Roth and pre-tax  
accounts must be separated. 

 •   The contributions are irrevocable, such that once money is invested into a Roth account it cannot  
be moved to a regular account. 

 •   Contributions are made by the employees from after-tax dollars.

One of the major benefits is that the earnings on the contributions are non-taxable (five year requirement).   
Another is that the participant distributions are also non-taxable if the participant satisfies one of the conditions  
for a qualified distribution: attaining age 59½, death, or disability.  If the distribution is not a qualified  
distribution, then tax will generally be paid on the portion of the distribution attributable to earnings.
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Roth Option (Continued)

Participation in a Roth continues to be low.  For many participants it is hard for them to decide if they are better  
off paying taxes on the money now or later.  Therefore, the Roth option tends to have greater appeal for:

 •   Employees who expect their income to grow over time such as younger participants who recently entered  
the workforce, employees whose income is temporarily low possibly due to a period of unemployment,  
or employees who have a large number of deductions or exemptions.

 •   Participants who have a longer period of time until retirement so they have a longer period of time  
to accumulate tax-free savings.

 •  Participants who want to leave money tax-free to their beneficiaries.

Roth participation also tends to be higher for participants that were hired after the introduction of the Roth  
option.  It is believed that once an employee joins a plan, he/she is less likely to react to the introduction  
of a new plan option that is not mandatory.
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Number of Loans Allowed
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Loans
Allowing participant loans within a retirement plan is allowed by law, but an employer is not required to do so.   
However, if offered, an employer must adhere to strict and detailed guidelines on making and administering  
these loans.  Of the plans included in this study, 87% allowed for participant loans. 

There are no specific restrictions on the participant’s need or use of the loan proceeds in the statutes governing 
plan loans, but an employer can restrict the reasons for loans. Loans must be reasonably available to all  
participants.  The loan must be paid back over a period of time no longer than five years, although this can  
be extended for a home purchase.

If a participant had no other plan loans in the 12 month period ending on the day before they applied for  
a loan, they are normally allowed to borrow up to 50% of their vested account balance.  Participant loans are  
limited to a maximum of $50,000 and typically a minimum of $1,000.  If the participant had more than one  
outstanding loan in the last 12 month period, they would be limited to 50% of their vested account balance,  
or $50,000, minus the outstanding loan balance in the preceding 12 month period, whichever is less.
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1.2%
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Fiduciary Responsibility
Are you a Fiduciary?  You might be and not even know it. 
The key factor in determining if the individual or entity is a fiduciary is whether they are exercising discretion  
or control over the plan.  One does not need to specifically be named a fiduciary – the role is determined  
by action, not title.

The role of the fiduciary is to manage an employee benefit plan and its assets.  This usually includes trustees,  
investment advisers, individuals exercising discretion in the administration of the plan, members of plan’s  
administrative committee, and those who select committee officials.

Fiduciary Responsibilities Include: 
 •   Acting solely in the interest of plan participants and their beneficiaries with the purpose  

of providing benefits to them.

 •  Following provisions of plan documents.

 •  Carrying out duties prudently.

 •  Diversifying plan investments.

 •  Paying only reasonable plan fees.

Common Risk Areas Fiduciaries Should Be Aware of: 
 •   Not operating the plan in accordance with the plan document.

 •  Not making timely plan contributions.

 •  Not taking action when issues are discovered.

 •  No investment policy.

 •  Not having appropriate plan governance  (e.g. plan committee and investment committee).

 •  Not having regular committee meetings and documenting those minutes.

 •  Not understanding plan costs. 

 •   Not regularly reviewing the service agreements with the vendors or not understanding the provisions  
of the contracts.
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Fiduciary Responsibility (Continued)

Responsibilities Regarding Service Providers: 
 •   Selecting and monitoring plan service providers, and ensuring that they are performing all agreed  

upon services.

 •   Reading and understanding contracts with vendors, as well as understanding the services to be provided  
to the plan by each vendor and who is paying for them.

 •  Hiring outside advisors with required expertise to assist with administering the plan as needed.

 •  Developing and following a process for reviewing service provider fees on an ongoing basis.

 •   If there is a change in the plan or TPA, facilitate the transition document and ensure there are  
no mistakes or oversights. 

Responsibility to Communicate to Participants: 
 •  Holding regular educational meetings and investment advising programs for participants.

 •  Providing participants with copies of:

  •  Summary Plan Description.

  •  Summary Annual Report.

  •  If applicable, notices of automatic enrollment and blackout periods.

  •  If applicable, Summary of Material Modifications.

Responsibility for Plan Assets: 
 •   Determine whether the organization should create an internal investment committee or contract with  

a qualified third party to review the performance of the investment options the plan is offering.

 •  Adopt a written investment policy, diversify investment choices to minimize risk of loss.

 •  Understand how often participants are allowed to change investment elections.

 •  Determine whether the trust documents prohibit any asset choices.

 •  Document with written minutes any deliberations and decisions.

 •  Selecting and monitoring investments within the plan.
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Fiduciary Responsibility (Continued)

Additional Fiduciary Responsibilities Include, But Are Not Limited to: 
 •  Ensuring that all employees understand the plan.

 •  Ensuring the plan complies with non-discrimination testing.

 •   Ensuring that the ERISA bond is adequate. The requirement is the lesser of 10% of plan assets or 
$500,000, with a minimum of $1,000.  If the plan holds employer securities the bond required is the 
lesser of 10% of plan assets or $1,000,000.

 •  Ensuring that no prohibited transactions, unless exempted, occur. Prohibited transactions include:

  •  Sale, exchange, or lease between plan and party-in-interest.

  •  Lending money or other extension of credit between plan and party-in-interest.

  •  Furnishing goods, services, or facilities between the plan and party-in-interest.

 •  Appointing roles and delegating responsibilities.

 •  Considering if legal counsel and/or a financial advisor should be present at the meetings.

Plan Sponsors Should be Mindful of the Following Considerations  
When Performing Their Fiduciary Duties: 
 •  Could an “outside observer” follow your decision process by reviewing meeting minutes?

 •   Are your documented processes for plan investments aligned with your investment policy  
statement guidelines?

 •   Does monitoring criteria described in the investment policy statement match your performance  
monitoring criteria?
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Top Plan Failures
	 •  Failure to follow the terms of the plan document.

	 •  Failure to update the plan document to reflect recent law changes.

	 •   Failure to satisfy ADP/ACP testing requirements (exclude employees that should have been included,  
incorrectly thought the plan qualified as a safe-harbor plan, excess funds not returned in a timely manner).

	 •   Failure to use correct plan definition of compensation (may be different for profit sharing contribution,  
nondiscrimination testing, employee deferral, improperly excluding bonuses).

	 •   Failure to follow matching contribution provisions (exclude eligible employees, wrong definition  
of compensation).

	 •   Failure to include all eligible employees (member of controlled group so all employees of all members  
of the controlled group must be considered).

	 •  Failure to limit salary deferral to the 402(g) limits.

	 •   Allowing ineligible employees to participate in the Plan (under age, length of service, not employed  
on the last day of year).

	 •  Failure to follow loan provisions per the plan document and IRC Section 72(p).

	 •  Failure to follow hardship withdrawal terms (not confirming person’s eligibility, not stopping salary deferral).

	 •  Failure to start making Required Minimum Distributions to participants that are age 70½.

	 •  Failure to deposit participants’ salary deferrals in a timely manner.

	 •  Unsigned documents or amendments, missing minutes confirming adoption of plan or amendment.

	 •  Failure to obtain a plan audit when required. 

	 •  Limited scope audit when full scope audit is required.

	 •  Failure to file the Form 5500 on time.
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Plan Operations
Based on the most recent statistics provided by The Department of Labor (“DOL”), there are in excess of 650,000  
defined contribution retirement plans in the United States, of which 80%, or 520,000 are 401(k) plans.  
Accordingly, the number of retirement plan compliance audits conducted by the DOL and the Internal Revenue 
Service (“IRS”) has increased in recent years and all indications point to this trend continuing.  By properly  
maintaining, understanding, and following the plan documents a plan administrator can minimize risk should  
their plan be chosen for audit.  The following are audit risks,  important documents to have on file, how  
to avoid mistakes by understanding plan documents, when not to rely on your third party administrator, and  
who to turn to with questions.

Risks: 
The DOL’s Employee Benefits Security Administration (“EBSA”) is charged with assuring that all 401(k) and  
403(b) plans are in compliance with the Employee Retirement Income Security Act (“ERISA”). In approximately 
three out of four plans audited by EBSA, an ERISA violation has been detected relating to the interpretation  
of the plan document or operation of the plan. These ERISA violations can lead to significant fines against  
the plan sponsor.

The following are common DOL investigation triggers that can lead to a DOL audit:

	 •  Participant complaints.

 •   Annual Report Form 5500 red flags (unreasonable or unusual administrative expenses, employer securities, 
personal property, partnership/joint venture interests, real property, real estate, loans against plan).

 •  Compliance Questions on the Form 5500 (contributions, loans, leases, transactions, bonds, assets).

 •   Service Provider Referral (ERISA Co-Fiduciary liability – knowing participation or concealment, enabling  
a breach to occur, no reasonable steps to remedy situation).

The Key Documents: 
To ensure that the plan is operating in accordance with the plan document and ERISA, the plan administrator 
should ensure that the following documentation is maintained, reviewed and retained each year:

	 •   Obtain and maintain a signed copy of the most recent plan document, including the most recently  
updated adoption agreement for Master, Prototype and Volume Submitter plans.

 •   Maintain signed copies of any plan amendments, including all required amendments due to any changes  
in ERISA.

 •  Maintain a signed copy of the most recent service agreements with all third party administrators (“TPAs”).

 •   Depending on the type of plan document implemented by the plan sponsor, the plan administrator 
should also retain a copy of the most current IRS determination letter for individually designed plans,  
an IRS opinion letter for Master and Prototype plans or an IRS advisory letter for Volume Submitter  
Plans.  Determination letters are applied for on a 5-year remedial amendment cycle and opinion and  
advisory letters are applied for on a 6-year remedial amendment cycle.
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Plan Operations (Continued)

Understand Plan Documents to Avoid Mistakes: 
Many small and mid-sized companies, 250 employees or fewer, offer a 401(k) or 403(b) plan for their employees  
but often are unaware of the complex requirements and responsibilities for administering the plan.  The smaller  
the company, the more likely the plan administrator is an accounting professional or human resources generalist, 
fulfilling the role that would typically be performed by a retirement benefits specialist in a larger company. 

Most importantly, the plan administrator needs to read the aforementioned documents, and understand the 
plan provisions, to make certain that the plan operations are in compliance with the plan document.  The  
following are common mistakes that can be avoided by reading and understanding the plan document:

  Inadvertently excluding eligible employees from participating in the plan - The plan document will define  
eligibility including age requirements, service requirements (e.g. months, hours), employee classification  
(e.g. full-time, part-time, interns, contract labor, etc.) and entry dates. 

  Incorrect eligible compensation used to determine the participant’s deferrals - The plan document will  
indicate the sources of compensation (e.g. gross compensation, W-2 compensation, bonuses, severance pay, 
taxable fringe benefits, etc.) to be included or excluded from calculating participant deferrals. 

  Inadvertently including or excluding employees from employer contributions and incorrect eligible  
compensation - The plan document will define the nature of employer contributions, (e.g. matching,  
profit sharing, safe harbor matching, discretionary matching or profit sharing, etc.) as well as the eligibility  
requirements (e.g. length of service) and formula for the contribution.  Plan administrators need to be aware  
that the eligibility and the eligible compensation for employer contributions will often differ from the  
requirements for employee contributions. 

When NOT to Rely on your TPA: 
Another area that can lead to compliance issues is a misunderstanding of the TPA’s responsibilities. Often,  
the plan administrator will rely on the TPA to perform certain plan functions that are ultimately the plan  
administrator’s responsibility. To avoid potential errors, the plan administrator should retain a signed copy  
of the most recent service agreements with all TPAs. The plan administrator should read the service  
agreements to make certain there is no misunderstanding as to the services being provided by the third  
party administrator and to avoid the following potential mistakes:

  Vesting calculations and census data - Vesting calculations related to employer contributions for participant  
distributions are often calculated by the TPA based on the census information provided to them.  However, 
many service agreements indicate that the plan administrator is responsible for this calculation.  Anytime  
a participant is forfeiting employer funds, a recommended best practice is for the plan administrator  
to review the calculation.  The participant’s years of service should be verified with the company’s HR records 
and the vesting calculation should be verified with the vesting schedules provided in the plan document.   
Inaccurate or incomplete data retained by the TPA can lead to errors in the vesting calculation. 
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Plan Operations (Continued)

  Approving participant loans and distributions - The responsibility for approval of participant loans and  
distributions should be indicated in the service agreement with the TPA. As participants have more web  
based access to their 401(k) or 403(b) accounts, requests for loans and distributions are often initiated  
by the participant on a secure TPA website. The TPA will then process the loan or distribution based on the  
most current information made available to them. However, the plan administrator is often responsible  
for the approval of the loan or distribution, but mistakenly assumes the TPA provided the approval  
by processing the request. Therefore, it is important that the plan administrator reviews and approves all  
participant loans and distributions to ensure that the withdrawal is in compliance with the plan document 
and IRS regulations. Obtaining supporting documents for “hardship” distributions, verifying the participant’s  
age for “in-service” distributions or verifying that the participant’s loan request does not exceed 50%  
of the vested balance are a few of the requirements to review as part of the approval process.

Who to Turn to with Questions: 
For plan administrators who are not retirement specialists, there are multiple resources that can be utilized  
to ensure proper plan operation: 

 •   The service professionals employed by the plan’s TPAs can usually answer many of the plan  
administrator’s questions.

 •   For large plans, those with 100 or more eligible participants unless the 80-120 rule applies, the DOL  
requires an annual independent audit from a third party CPA firm. This audit is included with the  
annual Form 5500 filing. Selecting a CPA firm that specializes in employee benefit plan audits and  
is a member of the AICPA Employee Benefit Plan Audit Quality Center can provide another excellent re-
source for plan administrators.

 •   When necessary, an attorney who specializes in ERISA counsel should be engaged to help navigate the  
complexities of ERISA. 

Plan administrators are entrusted with the responsibility of ensuring the plan complies with ERISA.   
Compliance begins with obtaining and understanding the necessary documents that govern the administration  
of the plan.  Documenting and following a set of processes is key in operating a plan in accordance with the 
plan document and ERISA.  Ultimately, the plan administrator is responsible for the plan, but should not  
feel alone.
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Internal Control Procedures
Internal control is often overlooked by plan sponsors and they may not understand the importance of sound  
internal control procedures.  The plan might be on autopilot with many functions outsourced to a third party.  
Responsibility in these circumstances may be misplaced and misunderstood. 

Internal controls are the documents, practices and procedures that prevent errors from occurring or that quickly 
flag errors before the errors have large financial consequences.  Good internal control can affect an employee 
benefit plan’s audit by helping the examiner determine whether the plan is well run or has serious compliance 
risks that would give rise to expanding the scope of the audit.

Many errors are caused by the failure to understand plan provisions or the plan document not properly  
reflecting current plan operations.  This may be caused by not reading and/or understanding the plan  
document, inefficient or no internal controls, or turnover at the plan sponsor and/or service provider.  The  
following are recommendations for improving internal control, which will minimize opportunities for  
unintentional errors or intentional fraud:

Payroll: 
 •  Ensure that eligible compensation, as defined in the plan document, is properly input in the payroll system

 •   Plan in advance for any changes to the plan, plan service providers or payroll provider. When changing  
payroll providers, ensure correct deferral amount and limits are transferred to the new system. When  
changing recordkeepers be aware of potential mapping errors.

 •   Remit participant contributions and loan repayments to the plan as soon as administratively possible  
to segregate from general assets. Put procedures into place to ensure deposits are made by that date  
and that the amount received by the trust is accurate.

 •   Ensure that hardship participants are properly suspended from making contributions based on the  
terms of the plan document.

 •   Put sufficient controls in place for manual processes (for example, deferral rates manually entered into  
payroll system, participant loan repayments, and employer matching/true-up contributions).
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Internal Control Procedures (Continued)

Administrative: 
 •  Ensure that the correct census data is prepared for compliance testing and employer match.

 •   Appoint an employee benefit plan committee and investment committee who hold regular meetings  
to discuss the plan, annual match, changes to investments, and any recent changes in IRS & DOL  
regulations. Properly document all committee meeting minutes.

 •   When an eligible employee elects not to participate in the plan, have him or her sign a form documenting  
the decision not to defer.

 •   Establish a routine to recalculate forfeitures and matching contributions, track when contributions are  
received by the Plan, periodically make sure deferral rates are correct and 402(g) limits are not exceeded.

 •   Provide sufficient training for employees in the accounting, payroll and finance departments who are  
involved with the plan.

 •   Be aware of the various roles and responsibilities of the service provider and the fiduciary.

 •   Document processes for monitoring the plan and decision-making.

 •   Have procedures to ensure that loans are properly set up, repayments are correct and timely applied  
to the participant’s account, interest rate and term are correct, and that once the loan is paid off  
repayments stop.  Have proof of proper documentation for loans that are taken for the purchase  
of a primary residence.

 •   Establish procedures to ensure that distributions are made properly (including calculation of amount  
vested). The IRS advises that plan sponsors be aware of required minimum distributions for participants  
over age 70½.

 •   Ensure there is proof that all appropriate notices and disclosures are given to participants.

 •   Segregate duties to diminish the opportunity for fraud to occur.

 •   Monitor the activities of third-party administrators or custodians.  Understand what services they  
are providing.
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Internal Control Procedures (Continued)

Compliance: 
 •   Employ an audit firm with expertise in auditing employee benefit plans (firm should be a member  

of the AICPA Employee Benefit Plan Audit Quality Center.

 •   Understand the provisions of the plan document, and amend the plan document to reflect any law  
changes. All updated plan terms should be correctly communicated to all providers and fiduciaries  
(human resources, payroll, recordkeeper).

 •   Confirm that the employer matching contribution and vesting schedule agree to the provisions of the  
plan document.

 •   Correct any audit findings or other operational errors on a timely basis. 

 •   Obtain a full-scope audit if the Plan does not meet the criteria for a limited scope audit. 

 •   Review documents and policies on a regular basis to ensure they are in compliance with IRS & DOL  
laws and regulations.

 •   Ensure applications and forms (e.g. distribution request) have the required approval/authorizations.  
Make sure they are maintained for future reference.

 •   Review plan fees and expenses for appropriateness and adherence to contracts.

 •   Meet all deadlines for filing the Form 5500.

 •   Maintain an ERISA bond for everyone who has control over plan assets.  Ensure that there  
is adequate coverage.

Before implementing a recommendation, the plan sponsor should consider the cost of establishing and  
maintaining it versus the benefit it provides and the consequences if it is not implemented.

A plan sponsor does not have the ability to fortify their internal controls if they are unaware of oversights  
in administering the plan. The IRS recommends reviewing internal controls at least once a year.  This is important  
because processes and procedures may need to be changed or created if internal controls are not working  
as designed or errors are not identified and resolved timely.
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Internal Control Procedures (Continued)

Correcting errors: 
There are three methods for correcting plan mistakes.

  Self-Correction Program (SCP) - permits a plan sponsor to correct certain plan failures without contacting  
the IRS.

  Voluntary Correction Program (VCP) - permits a plan sponsor to, any time before audit, pay a limited fee  
and receive IRS approval for correction of plan failures.

  Audit Closing Agreement Program (Audit CAP) - permits a plan sponsor to pay a sanction and correct a plan  
failure while the plan is under audit.

Plan sponsors that self-review at least once a year are eligible for the SCP. This program permits employers  
to rectify any operational failure within two years after it has occurred.  An operational failure transpires when  
the plan is not in accordance with the plan document and laws governing qualified retirement plans.  Examples  
of operational failures include: failure to follow the terms of the plan, excluding eligible participants from  
deferring to the plan, not making contributions promised under the plan terms.

For compliance errors that are more substantial, the plan sponsor has the opportunity to submit a request  
to the VCP to approve the corrections. While plan sponsors are able to resolve their error for free under the SCP, 
there is a fee to correct their issue under the VCP which is generally based on the number of participants  
reported on the most recently filed Form 5500. Examples of VCP failures include more significant errors such  
as not maintaining a valid, up-to-date plan document or not following the requirements of federal tax laws 
while operating the plan.

The audit closing agreement program applies when a plan sponsor has an error and does not fix it using either  
of the two previously described programs and the failure is discovered during an IRS audit.  Under this  
program a sanction is paid which is typically greater than the fee paid under VCP.

For further information on fixing plan errors see the IRS fix-it-guides.

401(k) Plan Fix-It Guide    http://www.irs.gov/pub/irs-tege/401k_mistakes.pdf

403(b) Plan Fix-It Guide    http://www.irs.gov/Retirement-Plans/403(b)-Plan-Fix-It-Guide
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2014 Calendar of Compliance Dates and Limits
January 

 31   Deadline for sending 1099-R to participants who received distributions during previous year.  
 
Deadline for determination letter submission for individually designed plan documents.   
Year of submission is determined by last digit of EIN which for 2014 is 3 or 8.

February 

 28   Deadline for paper filing form 1099-R with IRS to report a distribution made in the previous year.

March 

 15   Deadline for processing corrective distributions for failed ADP and ACP test without incurring  
10% excise tax.

 17  Deadline for corporations to fund contributions and claim tax deductions.

April 

    1   Deadline to make the first required minimum distribution to terminated vested participants who  
attained age 70½ in prior year and to participants older than age 70½ who retired in previous year.

 15   Deadline for processing corrective distributions for 402(g) excesses. 
 

Deadline for partners and sole proprietors to fund contributions and claim tax deductions.

June 

 30   Deadline for processing corrective distributions for failed ADP/ACP test from plan with EACA without  
10% excise tax.
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2014 Calendar of Compliance Dates and Limits (Continued)

July 

 29   Deadline for sending Summary of Material Modification (210 days after end of plan year in which  
amendment was adopted).

 31   Deadline for large plans to obtain qualified accountant’s audit report to file with Form 5500  
unless extended.  
 

Deadline for filing Form 5500 for calendar year plans or to put on extension (Form 5558). 
 

Deadline for filing Form 8955-SSA or file Form 5558 to put on extension. 
 

Deadline for filing Form 5330 used to report and pay excise taxes on prohibited transactions  
and excess 401(k) plan contributions that occurred in the previous year.

September 

 15   Final deadline for corporations to fund contributions.

 30   Deadline for distributing Summary Annual Report to participants provided deadline for Form 5500  
was not extended.  The deadline is the later of nine months after close of plan year or two months  
after due date of Form 5500. 

October 

 15   Extended deadline for filing Form 5500 for calendar year plans. 
 

Deadline to adopt a retroactive corrective plan amendment if the plan fails minimum coverage,  
nondiscrimination, and/or compensation requirement for the previous year. 
 

Final deadline for partners and sole proprietors to fund contributions.
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2014 Calendar of Compliance Dates and Limits (Continued)

December 

   1   Deadline for sending annual 401(k) and (m) safe harbor notice. 
 

Deadline for sending annual automatic contribution arrangement notice. 
 

Deadline for sending annual qualified default investment alternative notice.

 15  Extended deadline for sending Summary Annual Report to participants.

 31   Deadline for processing corrective distributions for failed prior year ADP/ACP test with 10% excise tax. 
 

Deadline for correcting a failed prior year ADP/ACP test with qualified non-elective contributions (QNEC). 
 

Deadline for amendment to convert existing 401(k) plan to safe harbor design for next plan year. 
 

Deadline for amendment to remove safe harbor status for next plan year. 
 

Deadline for amending plan for discretionary changes implemented during plan year  
(certain exceptions apply). 
 

Required minimum distributions due under IRC Section 401(a)(9).

Plan Sponsors should use the following table as a reference for 401(k) and 403(b) contribution limits  
and compensation definitions:

2013 2014

Compensation Limit $ 255,000 $ 260,000

Maximum Elective Deferral $ 17,500 $ 17,500

Catch-up Contributions $ 5,500 $ 5,500

Annual Additions Limit $ 56,500 $ 57,500

Highly Compensated Employee Definition $ 115,000 $ 115,000

Key Employee Definition $ 165,000 $ 170,000


