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Introduction 
The Employee Retirement Income Security Act (“ERISA”) was signed into law by President Gerald Ford on 
September 2, 1974 with the intention of protecting the interests of individuals and their beneficiaries in 
voluntarily established, private-sector employee benefit plans. For over forty years, ERISA and its various 
amendments have set standards for providing retirement security to employees and strengthening the 
requirements for those who act as plan fiduciaries. 

Plans covered by ERISA include retirement, health, and other welfare benefit plans. Pension plans are a 
form of retirement plan and have two main types: defined benefit plans and defined contribution plans.  
A 403(b) Plan, also known as a tax-sheltered annuity plan (TSA), and a 401(k) Plan are common types 
of defined contribution plans. Samet & Company PC (“Samet”) is pleased to offer this study of defined 
contribution plans to assist you in evaluating the adequacy and efficiency of your plan. The study includes 
guidance for best practices to facilitate proper plan administration and to avoid common plan failures. 

The data that was aggregated for this study was obtained during the audit process. The major elements 
include plan design, investment options, and plan participation. No individual plan information is disclosed 
in this study.

The Department of Labor (“DOL”) continues to intensify its audit initiatives and scrutiny of 401(k) and 
403(b) plans. Now, more than ever, knowledge and experience are essential when dealing with the 
ever changing regulations of employee benefit plan administration and audits. Each day presents the 
challenge of new rules, regulations and compliance issues that must be addressed by fiduciaries and plan 
administrators of retirement plans.

A quality audit of an employee benefit plan is in the best interest of plan participants and fulfills a 
fiduciary obligation of the plan sponsor. Samet is a member of the American Institute of Certified Public 
Accountants’ (“AICPA”) Employee Benefit Audit Quality Center, which means we subject ourselves to 
additional scrutiny to ensure we maintain the highest level of service. It is our firm’s goal to be a national 
leader in the field of employee benefit plans. Jay Kessler, CPA, a Samet co-managing partner, leads our 
team of experienced professionals. 
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Employee Benefit Security Administration Study 
A study published in May 2015 by the U.S. Labor Department’s Employee Benefits Security Administration 
(“EBSA”) showed that retirement plan administrators, in 2011, hired a total of 7,330 CPA firms to audit 
81,162 retirement plans across the country. These CPA firms, as mandated under ERISA section 103, 
were required to conduct audits pursuant to the standards established by the accounting and auditing 
profession, in the pronouncements which define Generally Accepted Accounting Principles (“GAAP”) and 
Generally Accepted Auditing Standards (“GAAS”). Michael Auerbach, Chief of the Division of Accounting 
Services in the EBSA’s office of the Chief Accountant, described the study’s findings as “disheartening.”  
While Phyllis Borzi, the Assistant Secretary of Labor for the Department of Labor’s Employee Benefits 
Security Administration said, “it appears from this study that we are moving in the wrong direction.”  

The study began by breaking down the 7,330 CPA firms into six strata based on the number of employee 
benefit plan audits performed on an annual basis. These strata included firms performing 1 or 2 audits, 3 
to 5 audits, 6 to 24 audits, 25 to 99 audits, 100 to 749 audits and firms performing 750 or more audits. 51% 
of all firms performing employee benefit audits fell into the first strata, performing only one or two audits, 
and 92% of all firms performing employee benefit audits, performed fewer than 25 audits annually.  

EBSA then reviewed a statistical sample of 400 audit engagements performed by 232 firms across the 6 
strata. EBSA defines a major deficiency as a deficiency in audit standards, in which the overall quality of the 
audit is adversely affected. Findings showed that 76% of audits performed by firms performing one or two 
audits annually had major deficiencies. The next two strata, firms performing 3-5 and 6-24 audits annually, 
had major deficiencies in 68% and 67% of their audit engagements, respectively. Firms performing 25-100 
audits had major deficiencies in 42% of their engagements. Those firms performing 100 or more audits had 
major deficiencies in 12% of their engagements.  

Upon further review of EBSA’s results, the news got even worse for plan administrators that had hired 
CPA firms whose employee benefit practice included 5 or fewer audits. Not only did these firms have a 
significantly higher overall deficiency rate, but they also had a high number of deficient audit areas within 
each audit that was performed. The 1-2 audit stratum showed 56% of audits performed, contained major 
deficiencies in five or more audit areas. In the 3-5 audit stratum, 42% of plan audits contained five or more 
audit areas with major deficiencies.  

In light of these poor findings, EBSA has made several recommendations including initiatives with State 
Boards of Accountancy and the AICPA to improve processes for reviewing and sanctioning CPAs who 
perform significantly deficient work. Legislative and regulatory recommendations include amending 
ERISA to repeal the limited-scope audit exemption, in an attempt to incentivize CPAs to take additional 
ownership of audit opinions. EBSA has also recommended amending the ERISA definition of “qualified 
public accountant” to provide plan administrators with additional guidance when hiring a CPA firm to 
perform their employee benefit plan audits. Until these oversight and regulatory changes can be finalized, 
it is imperative that plan administrators perform adequate due diligence, to ensure that the CPA firm being 
hired possesses the requisite qualifications to perform their audit.
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401(k) and 403(b): The Major Differences
In the world of defined contribution plans, there are two main types that are worth mentioning. In many 
ways, 401(k) and 403(b) plans operate and are governed in a similar fashion. However, there are some 
interesting differences that plan sponsors should be aware of when deciding which design to adopt.

One of the main differences between these categories of plans is the type of employer that is sponsoring 
the plan. A 403(b) plan can only be offered by government employers and nonprofit organizations such as 
public education organizations, private 501(c)(3) organizations, and religious groups while a 401(k) plan 
can be offered by private, for-profit companies as well as nonprofit organizations.

All 401(k) plans are required to be in compliance with ERISA regulations whereas not all 403(b) plans are 
subject to these same rules. Government and religious organizations are exempt from ERISA requirements. 
If an employer limits their role to certain specified activities and does not provide employer contributions to 
the 403(b) plan it may also be exempt from ERISA. 

Some 403(b) plans may have contracts or accounts that satisfy certain conditions and therefore may be 
excluded from the Form 5500 and audit. The following can be excluded if they meet any of the following 
conditions: the contract or account was issued to a current or former employee before 1/1/09; the employer 
ceased to have any obligation to make contributions (including employee deferral contributions) and 
ceased making contributions to the contract or account before 1/1/09; all of the rights and benefits under 
the contract or account are legally enforceable against the insurer or custodian by the individual owner of 
the contract or account without any involvement by the employer; and the individual owner of the contract 
is fully vested in the contract or account.

The universal availability rule is unique to 403(b) plans. It provides that if an employer permits one 
employee to make elective salary deferrals to the plan, then all employees of that employer (with certain 
exceptions and exclusions) must be permitted to make such elective deferrals. If the plan does not comply 
with this requirement, its tax deferral status may be jeopardized.

Nondiscrimination rules (“ADP/ACP testing”) apply to 401(k) plans. For a 403(b) plan, the qualified plan 
nondiscrimination rules would generally be imposed on all employer contributions (“ACP testing”) but 
would not apply to elective deferrals (“ADP testing”) because of the universal availability rule.

There are also some operational differences between 401(k) and 403(b) plans.  401(k) plans often are 
administered by mutual funds companies, while 403(b) plans tend to be administered by insurance 
companies. However, over time we have found the gap in who administers the plan to be narrowing. In 
the past, 401(k) plans traditionally had a more diverse spectrum of investments available to participants. 
This also has changed over time, although we find that 403(b) plans more typically have annuities as one of 
their investment options.  
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401(k) and 403(b): The Major Differences (Continued)

There is one type of employee loan that is unique to 403(b) plans. While both types of plans may allow 
participant loans that are issued from the participant’s account and are a plan asset, a 403(b) plan may also 
have policy loans. For this type of loan, the insurance company makes the loan directly to the participant 
and then reserves an amount under the related annuity account equal to or greater than the outstanding 
loan. As a result of this handling method for loans, it is possible for employees to exceed the statutory 
limit on the number of loans allowed since they are taken outside of the plan. Since the loan is not a plan 
asset, it is not reported on the Form 5500 like participant loans. In a 401(k) plan, the statutory limit on loans 
would be adhered to.

403(b) plans, unlike 401(k) plans, may allow payments after severance from employment. If the plan allows, 
a participant who has had a severance from employment may defer certain payments to the plan for up 
to the later of 2 ½ months or the end of the calendar year following the severance from employment. The 
plan may also allow the employer to make nonelective contributions, up to the annual limits, to the retired 
or terminated employee’s account for up to five years after the severance date.

In addition to the catch up provision for employees over 50 years of age, an employee in a 403(b) plan with 
15 years or more of service, if the plan document allows, may contribute an additional $3,000 per annum 
for up to five years. This option is not available for participants of a 401(k) plan.

Employers who would consider making contributions to their plan should also be aware that 403(b) plans 
are not permitted to make profit sharing contributions, as opposed to 401(k) plans, who regularly make 
profit sharing contributions.

Employers and plan advisors who are fiduciaries to 403(b) and 401(k) plans should ensure that they are 
aware of all differences that could be relevant to their particular situation.
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Demographics and Background Information
Samet collected data from 401(k) and 403(b) retirement plan audits for the years ended December 31, 
2015, 2014, and 2013. Based on the 2015 audits, the plans analyzed had over 162,000 total participants 
and total assets in excess of $7.4 billion. The total assets for the plans ranged from $140,000 to $1.9 billion 
with an average total asset value per plan of approximately $107 million. The plan sponsors were located 
throughout the United States, spanned a variety of industries, and included privately held companies, 
publicly traded companies and nonprofit organizations. Below is a breakdown by location and entity type:
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Employer Contributions
If the plan document permits, an employer may make contributions to the plan. The statistics show that 
81%, 81%, and 91% of plans in 2015, 2014, and 2013, respectively, had a provision for an employer 
contribution in their plan document. However, since the start of the credit crisis and 2008 recession, many 
organizations have either stopped making a contribution or make it available based on the company’s 
profitability. 

Employer contributions include matching contributions, employer discretionary non-elective contributions, 
safe harbor matching and non-elective contributions, and profit sharing contributions. While some 
employers offer immediate vesting of the employer contributions, it is more common that contributions 
vest according to a predetermined schedule. Safe harbor contributions must be 100% vested at all 
times and all employees must be immediately eligible to receive them. Either safe harbor plan will meet 
the Actual Deferral Percentage Test (“ADP”) and Actual Contribution Percentage Test (“ACP”) testing 
requirements if all other requirements are also met.

        Matching contributions – Employer contributions that are typically allocated on the basis of a 
participant’s elective contributions. The rate may be specified in the plan document or determined each 
year at the discretion of the plan sponsor.

       Employer discretionary non-elective contributions – Employer contributions that may be made on 
behalf of all employees who are plan participants, including participants who choose not to contribute 
elective deferrals.

       Safe harbor matching contributions – Equal to at least 100% of the first 3% of compensation deferred 
and at least 50% of the next 2% of compensation deferred. The safe harbor matching contribution may 
be determined on a plan year basis, or per payroll period.

       Safe harbor non-elective contributions – Equal to at least 3% of compensation to all eligible non-highly 
compensated employees (“NHCEs”) and highly compensated employees (“HCEs”). The contribution is 
made regardless of whether the employee makes a salary deferral contribution to the plan. 

       Profit sharing contributions – Employer contributions generally are discretionary and allow the 
employer to vary the amount of contributions from year to year or forgo the contribution entirely in 
certain years. This type of employer contribution is based on a predetermined formula. Typically it is a 
flat percentage of compensation or determined by calculating an employee’s compensation relative to 
the total compensation of all the plan participants. Other allocation methods include factors such as 
age, credited years of service, or cross-tested (different contribution percentages for different groups 
of employees).
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Employer Contributions (Continued)
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For plans that offer employer contributions, the timing of the contributions continues to heavily favor a 
per payroll or annual basis, with only 4% of the plans surveyed contributing on a quarterly basis in 2015. 
If the plan makes the employer contribution annually, there is often the provision that the participant be 
employed at December 31st. This requirement can help increase the plan sponsor’s retention of employees.
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Employer Contributions (Continued)

Profit Sharing Contributions Offered and Funded
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It is worth noting that in 2015, 81% of the plans surveyed offered matching contributions and 62% offered 
profit sharing contributions. However, since these contributions can be discretionary, not all employers 
actually funded these contributions for 2015. It appears that as the economic climate continues to improve, 
plan sponsors have become more comfortable with funding their discretionary contributions.

The study shows that almost 9 out of 10 401(k) plans offered a match for the 2015 plan year. However, out 
of those plans, only 83% elected to make matching contributions. Interestingly, only half of the 403(b) 
plans included in this study offered a match, but all of them elected to fund it.
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Employer Contributions (Continued)
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It is important for both participants and administrators to understand a plan’s vesting schedule for 
employer contributions. The study shows that the majority of plans use a vesting schedule in which 
participants become fully vested from five to seven years, a feature that is typically utilized for the purpose 
of retaining employees. Additionally, it is worthwhile to note that it is uncommon for plans to allow 
participants to be fully vested after 1-2 years of service, as only 3% of plans use such a schedule. Upon 
hire, initial participation, and termination participants should be made fully aware of the employer’s 
contribution policies and respective vesting schedule. 



Samet & Company PC  •  1330 Boylston Street  •  Chestnut Hill, MA  02467  •  617.731.1222  •  www.samet-cpa.com
©2017 Samet & Company PC

10

Plan Participation and Eligibility Requirements
The main reason employees participate in a benefit plan is to save for retirement. The overall participation 
rate for the plans analyzed in 2015 was 38%, while 2014 and 2013 were 34% each. Furthermore, plans 
had an average participant balance of $73,145, $77,127, and $75,962 in 2015, 2014 and 2013, respectively.  
This trend mirrors the general performance of the market, with the underwhelming performance in 2015 
contributing to the decrease in average balance. In 2015, the average annual contribution per participant 
was $5,358, while in 2014 and 2013, the average contribution per participant was $5,162 and $3,533, 
respectively. It is interesting to note that the average contribution for plans with under $5 million in assets 
had an average employee contribution of $4,090, while plans with plan assets in excess of $50 million had 
average employee contributions of $5,071. Of the plans surveyed, only 19%, 16%, and 15% offered auto-
enrollment in 2015, 2014, and 2013, respectively. 

Enrolling non-highly compensated employees can lead to more favorable results on the plan’s non-
discrimination testing. Improved testing results can also reduce or eliminate amounts that would need to 
be refunded to highly compensated employees.

Percentage of Eligible Employees Participating

2013 2014 2015

35% 34% 38%

65% 66% 62%

For the 2015 plan year, the 401(k) plans surveyed had a lower average participation rate than the 403(b) 
plans, with only 34% of eligible employees participating. This is due in part to the nature of the industry 
that some of these 401(k) plan sponsors operate in. In many cases, part time, seasonal, or contracted 
employees were eligible to participate in these plans, but chose not to, thus lowering the participation rate.

Participating Non-Participating
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Plan Participation and Eligibility Requirements (Continued)
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Most plans contained eligibility requirements for participation by employees. Plans typically determined 
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Plan Participation and Eligibility Requirements (Continued)

Of the plans with an age-based eligibility requirement, the majority required that the participant attain the 
age of 21.  

Length of service was also a common requirement for participation in a majority of the plans included in 
the study.
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Increasing Plan Participation
Plan administrators may be noticing a lower than expected participation rate in their employee benefit 
plan. Increasing plan participation is advantageous not only to employees, but also to the plan sponsor for 
reasons which include:  

 •   Employees that view their employer’s retirement plan as part of their compensation package, along 
with salary and benefits, are less likely to leave for another company that may offer a higher salary, 
but no employer match. As a result, costs associated with employee turnover are diminished. 

 •   As participation increases, certain fees related to the operation of the plan will decrease per 
participant. The added participation will help spread the payment of administrative costs among 
participants. 

 •   Highly compensated employees are those who earned over $120,000 in 2016 and 2015 ($115,000 
in 2014 and 2013) or own greater than 5% of the company. An increase in participation rate may 
translate to a higher deferral amount that they are entitled to make based on ADP and ACP testing.

There are numerous methods for increasing employee plan participation, which include the following:

  Automatic Enrollment – It has been shown that participation rates increase with automatic enrollment. 
A plan sponsor who automatically enrolls employees when they become eligible will notice a higher 
percentage of participation in the plan. However, the employee has the option to not make a deferral 
or to defer a different amount before he/she is automatically enrolled. The employee, depending on the 
plan, also has the option to withdraw the money without penalty within 90 days of the first automatic 
deferral. Automatic enrollment provisions can generally function in one of two ways. The first method 
involves automatically enrolling all eligible participants for which no deferral election is on file. These 
are usually participants who simply never enrolled in the plan. The second method involves automatically 
enrolling all participants who have no deferral election on file, in addition to all participants who have 
an election on file that is below the automatic enrollment rate. In both cases, newly eligible participants, 
are also automatically enrolled in the plan on a going-forward basis at the automatic enrollment rate. 
The second method is the more effective one for addressing failed nondiscrimination testing.

  Matching Contributions – Many employees only contribute to the plan to benefit from the employer 
match, which is essentially “free money” to the participant. Increasing the employer’s matching 
contribution will make contributing to the plan desirable to employees that would otherwise not be 
compelled to contribute.

  Withdrawal Opportunities – Some employees are concerned with financial constraints and feel that plan 
participation may restrict their ability to meet their current financial needs. By offering plan loans and 
hardship withdrawals, these employees should become more comfortable with investing in the plan.

  Change Eligibility Requirements and Enrollment Periods – Employee benefit plans that have a length 
of service requirement might be missing out on potential participants. Workers that have become 
accustomed to a certain take home pay might be reluctant to take on a 401(k) or 403(b) deduction.  
Allowing new employees to enroll immediately should help increase participation.  
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Increasing Plan Participation (Continued)

  Employee Communications – Encouraging employees to participate in the retirement plan should be 
done when the employee is hired. Reminding employees about the importance of retirement savings 
might persuade them to enroll. This can be achieved through circulating newsletters concerning the 
plan, sporadic enrollment meetings, and offering enrollment forms to non-participating employees.

  Variety of Investment Options – Offering a variety of investment options with competitive investment 
strategies and fees will entice participants to contribute to the plan. The plan sponsor should actively 
monitor the investment mix and assess the investment fees. 

  Provide a Third Party Investment Advisor – Many workers are hesitant to invest in a retirement plan 
because they are unsure how to allocate their funds and how this decision will affect their rate of return.  
By providing access to a professional financial advisor, employers can ensure that participants feel more 
comfortable with their investment allocations.

  Educate Employees – Low-wage employees are cautious about contributing to a retirement plan as they 
intend to use their whole paycheck for living expenses and may not understand how a retirement plan 
operates.  Plan sponsors should explain the concept of pre-tax dollars and that a contribution of even 
1% of their wages could increase considerably over the span of twenty to forty years due to compound 
interest.

Implementing all of these techniques may be costly and an administrative burden. Take into consideration 
your employee mix and your goals when deciding which of these options will best increase your 
participation rates. 

It is worth noting the vast discrepancy in participation rates for 2015 between plans that offer an automatic 
enrollment provision and those that do not. Many employees tend to take the path of least resistance 
when making retirement decisions. If an employee was not initially eligible for enrollment, he or she may 
continue to bypass participating. However, if that employee is automatically enrolled, opting out of the 
plan may be less likely.
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Investment Options
There is a diverse mix of investment options that a defined contribution plan may offer to its participants.  
The plan sponsor should aim to provide a sufficient number of investments that allow participants the 
opportunity to suit their investment goals and risk tolerance. The following is a description of each type of 
investment found in the study. 

  Mutual funds – An investment vehicle that is made up of a pool of funds collected from many investors 
for the purpose of investing in securities such as stocks, bonds, money market instruments and similar 
assets.

  Pooled separate accounts – Privately managed investment accounts maintained by an insurance company 
that is opened through a brokerage or financial advisor that uses pooled money to buy individual 
equities.

 Money market funds – Open-end mutual funds invested in short-term debt securities.

 Self-directed brokerage Accounts – A brokerage account window, fully customized by the participant.

  Guaranteed investment contracts – An insurance contract that guarantees the investor a fixed or floating 
interest rate on top of the principal amount invested for a predetermined period of time.

  Common collective trusts – A fund maintained by a banking institution or trust company which is 
regulated, monitored, and reviewed periodically by a state or federal agency that holds a pooled group 
of trust accounts.

  Annuities – A vehicle that distributes funds as a series of level (or may include annual cost-of-living 
adjustments) periodic payments. 

  Common Stocks – Securities representing equity ownership in a corporation, providing voting rights, and 
entitling the holder to a share of the company’s success through dividends and/or capital appreciation. 

  Government Security – A bond (or debt obligation) issued by a government authority, with a promise of 
repayment upon maturity that is backed by said government. A government security may be issued by 
the government itself or by one of the government agencies. 
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Investment 2015 2014 2013
Mutual Funds 88.41% 85.07% 82.54%

Pooled Separate Accounts 18.84% 17.91% 17.46%

Money Markets 55.07% 49.25% 53.97%

Self-Directed Brokerage 11.59% 8.96% 1.59%

Guaranteed Investment Contract 14.49% 22.39% 19.05%

Common Collective Trusts 34.78% 38.81% 28.57%

Annuities 7.25% 10.45% 11.11%

Common Stocks 2.90% 2.99% 1.59%

U.S. Government Securities 1.45% 1.49% 1.59%

Investment 2015 2014 2013
Mutual Funds 65.10% 61.73% 48.50%

Pooled Separate Accounts 1.71% 2.66% 2.74%

Money Markets 2.12% 2.01% 1.75%

Self-Directed Brokerage 4.68% 4.95% 0.07%

Guaranteed Investment Contract 10.09% 11.99% 2.36%

Common Collective Trusts 2.20% 2.12% 13.86%

Annuities 13.94% 14.41% 25.20%

Common Stocks 0.16% 0.13% 5.30%

U.S. Government Securities 0.00% 0.00% 0.22%

Percentage of Plans Utilizing Investment Options

Percentage of Total Assets

It is worth noting the general trend of funds being directed into mutual funds, as the percentage of plan 
assets in these investments has increased for the second consecutive year.

Investment Options (Continued)
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Investment Spotlight
Target Date Retirement Funds
Chances are your retirement plan already offers some form of retirement date funds. These funds have 
continued to grow exponentially in popularity over the last few years. According to a CNBC article 
published in September 2015, approximately 41% of plan participants had invested in target date 
retirement funds at the end of the 2013 plan year. Additionally, these investment options represented 
roughly 15% of all plan assets at the end of the same plan year.

Description
Target date retirement funds are a hybrid mutual fund that offers a mixture of underlying investments with 
a risk tolerance based upon the expected retirement age of the investor. Over time, the underlying assets 
are rebalanced to become more conservative, shifting focus from growth to wealth preservation. The major 
benefits of target retirement funds are as follows:

  Diversification of investments – Target date funds invest in a variety of funds including equities, bonds, 
and cash. They even invest in guaranteed investment accounts, which can provide the investor with a 
guaranteed cash flow throughout retirement.

  Portfolio optimization – Target date retirement funds avoid investment strategies that invest entirely in 
equities (too risky) or fixed income (too conservative).

  Rebalancing – Target date retirement funds automatically restructure the investment mix to ensure 
that the portfolio is in line with the participant’s expected retirement age. In order to achieve the same 
strategy, a participant would have to invest in a broad mixture of investments and re-assess his or her 
position periodically. Even if the investor selected a strong portfolio initially, it is unlikely that he or she 
would rebalance it every quarter; many simply cannot or do not put forth this effort.

  Adjustment for change in risk tolerance – Target date retirement funds automatically take into account 
the risk tolerance of a participant as he or she approaches retirement and improves their investment 
position to protect him or her from losing capital at the time when they can least afford to.

When considering these investments, it is crucial to understand the concept of the “glide path” which is 
simply the rate at which the target date retirement fund moves away from riskier investments and into 
more conservative ones. It is essential to understand that one’s retirement strategy cannot simply end when 
the individual retires. The glide path should extend well beyond the individual’s retirement date, and as 
such, the fund should not be at its most conservative point at retirement.

Potential Drawbacks
Some investment professionals believe that these investments act as a “set it and forget it” alternative 
to actively participating in one’s retirement planning. Ideally, target date retirement funds should be 
rebalanced every year, but the reality is that some are rebalanced less frequently, which may lead to a 
riskier position than the investor desires.
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Conversely, another potential flaw is the fact that these funds assess risk solely based upon the investor’s 
age. There are a myriad of other factors that can influence an individual’s retirement strategy such as 
personal risk tolerance, the existence of investments held outside of the traditional retirement plan, and 
the individual’s job security. Therefore, these funds may not be the “one size fits all” solution that many 
people believe they are.

Use as a Default Fund
The Pension Protection Act of 2006 allows for target date retirement funds to be used as a default fund for 
participants who do not make their own investment elections upon enrollment. Before setting these funds 
as a default investment, plan administrators should carefully consider the glide path of the investment as 
well as the fee structure to determine what is the best fit for their plan.

Insights
It is hard to deny that the trend of utilizing target date retirement funds has grown and will likely continue 
to grow in the coming years. Of the plans included, 80% offered target date retirement funds in 2015, 
which is an increase from 72% in 2014 and 75% in 2013.

Furthermore, of the plans that offered these investment choices, an average of 8 different target date 
retirement funds were offered to plan participants in 2015. In total, these investments accounted for 
approximately 28% of the total dollar value of plans that offered target date retirement funds. This 
percentage should increase in the future as new enrollees continue to direct their funds into target date 
retirement funds and other investments decrease as funds are distributed to retiring participants.

Percentage of Plan Assets Invested in Target Date Retirement Funds

2013 2014 2015

21%
26% 28%

79% 74% 72%

Target Date Funds Other Investments

Investment Spotlight (Continued)
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Lifestyle Funds
Lifestyle funds are another type of investment vehicle that can be beneficial for investors who do not 
want to manage a large and unwieldy portfolio. Similar to target date retirement funds, lifestyle funds 
are invested in a mixture of underlying mutual funds with a focus on risk. However, there is one major 
difference that has a huge impact on the investment results of lifestyle funds as opposed to target date 
retirement funds. Lifestyle funds do not rebalance as the employee nears retirement age, but rather 
maintain their investment strategy indefinitely. These funds typically have an aggressive, moderate, or 
conservative strategy, and it is up to participants to move their funds out of these investments when they 
would like to alter their investment strategy.

Over the past three years, the plans surveyed have moved away from lifestyle funds in favor of target date 
retirement funds. This is likely due to the rebalancing of target date retirement funds and the benefit that 
this feature offers to a passive investor.

T Shares
With the introduction of the new conflict of interest rule, there is a question as to whether the existing 
breed of mutual fund class A shares will pass the new standard. T shares are a new class of mutual fund 
that would pass. The mutual fund industry has settled on a uniform 2.5% front-end load and a .25% 
trailing 12-b(1) fee for these shares. (The T shares currently offered by Fidelity and Janus are different). 
For larger purchases, the front-end load would decrease. However, not all brokerage firms have agreed 
to this pricing as some would like to charge a higher amount. They would be allowed to do so as long as 
every fund in their platform has the same fee structure so as to avoid possible conflict. For this reason, 
prices may vary.

Investment Spotlight (Continued)

2013 2014 2015

33%
28%

19%

67% 72% 81%

Lifestyle Funds Other Investments
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For some participants, the lower sales charges would mean more of their money is invested up front. Since 
all T shares would have the same sales charges, the enticement to sell funds that pay higher commissions 
would be eliminated. Several fund families have filed to roll out this new share class although at the time 
of this article no fund offers the new T shares. Their future may also depend on the fate of the DOL rules.

Money Market Funds
New rules went into effect on October 14, 2016 regarding money market funds. One of the biggest changes 
involved how money market funds valued their shares. Money market funds for participant-directed 
defined contribution plans are now classified as retail funds, which use a stable net asset value (“NAV”).  
The funds are allowed to impose liquidity fees and redemption gates (suspension of all fund redemptions 
for up to 10 business days in any 90-day period may be imposed if the fund’s weekly liquid assets fall below 
30%) under certain conditions.

Accounts within defined contribution plans that are directed by the plan sponsor/institutional fiduciary 
will not be eligible to invest in retail money market funds. Instead they will be eligible for institutional 
money market funds which have a variable net asset value (“NAV”) and government money market funds. 
Government money market funds are exempt from the requirement to use a variable NAV.

As a result of the changes, participant-directed plans that use a money market fund as a default 
investment, if they have not done so, should consider whether the fund violates the rules for a qualified 
default investment. Other considerations are whether the new rules increase expenses and whether 
alternative investments better meet their participant’s needs for stability and liquidity.

Investment Spotlight (Continued)
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Plan sponsor and participant disclosures have raised the awareness of plan fees. Are the fees being charged 
prudent and the amount reasonable in light of the service being provided? Is the cost structure appropriate 
for the plan? There should be a process in place to evaluate these questions at least on an annual basis.

There are a variety of fee arrangements used to pay for the services used by defined contribution plans. 
One provider might be paid a single fee to cover all the administrative services or the fee for recordkeeping 
might be deducted from the investment return and paid directly to the recordkeeper in a revenue sharing 
arrangement. 

Fees generally fall into one of the following three categories:

  Administrative – These expenses cover the day to day operations in administering the plan and include 
the expenses incurred in making sure the plan is operating properly. Examples of administrative expenses 
include legal, audit, trustee services, and Form 5500 preparation. It also includes recordkeeping services 
to maintain participants’ accounts and process participant transactions as well as fees for providing 
educational materials and plan sponsor and participant communications. 

  Investment – Typically this is the largest plan expense and is associated with managing the plan’s 
investments and other investment-related services. 

  Individual services – These fees are charged separately to the account of the participant taking 
advantage of a particular plan feature. An example of this fee is the charge for processing a loan.

Direct vs. Indirect Compensation
Responsible plan fiduciaries must ensure that arrangements with their service providers are “reasonable” 
and that only “reasonable” compensation is paid for services. Service providers receive either direct or 
indirect compensation from the plan. Direct compensation is the compensation paid to service providers 
directly from the plan (and does not include payments made by the plan sponsor). The service provider 
must disclose all direct compensation, either in the aggregate or by service, which the service provider, 
affiliate, or a subcontractor reasonably expects to receive in connection with the covered services.

Indirect compensation is the compensation received by the service provider from any source other than 
the plan, the plan sponsor, a service provider, an affiliate, or a subcontractor. The service provider must 
disclose all indirect compensation that the service provider, an affiliate, or a subcontractor reasonably 
expects to receive in connection with covered services. The disclosure must include an identification of the 
services for which the indirect compensation will be received and identification of the payer of the indirect 
compensation. Compensation can be billed to the plan or deducted directly from the plan’s accounts or 
investments.

Fee Arrangements
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Who Pays the Fee?
Administrative fees can be charged directly to the plan sponsor, participant accounts, or paid from plan 
assets. The plan fiduciary must consider whether it is an expenditure that may be paid from plan assets 
and, if so, whether the plan document allows or prohibits the payment of the expense from the plan. If 
the document provides for the employer paying the expense, then plan assets cannot be used. In some 
cases, the plan sponsor’s bottom line necessitates shifting some of the costs to the plan or its participants. 
In other cases the plan sponsor may be concerned about passing the fee along to the participants and 
may pay it directly by the company or use forfeitures, if the plan allows.  A typical plan provision provides 
that expenses of the plan be paid from plan assets, unless paid by the employer (an advance) and that the 
employer may be reimbursed by plan assets for the advance.

It is important to note that although 88% of plans are permitted to pay direct expenses from plan assets, 
the type and dollar amount of expenses paid can vary widely between different plans.

Fee Arrangements (Continued)

2015 
Percentage of Plans that Pay Direct Fees From Plan Assets

Yes
No

88%

12%
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Revenue Sharing Agreements
The term revenue sharing refers to a process of reimbursements made to service providers from mutual 
funds for sales and service fees charged (“12b-1 fees”). These reimbursements are typically intended to 
cover the service provider’s fees for recordkeeping, custody, and individual level accounting at the fund 
and participant level. Oftentimes, service providers offset these revenue sharing payments against other 
recordkeeping or advisory fees that are charged to the plan.

Allocations to Participants
The method for allocating expenses among participants in a defined contribution plan may be in the 
plan document. If the plan document is silent, the plan sponsor must determine a reasonable method for 
allocating costs among participants. The three most common methods are:

  Per capita – Spreads fees equally among participants regardless of the asset size of the individual’s 
account. This may be an equitable method of allocating fixed fees such as recordkeeping, legal, or 
auditing. 

  Pro rata – Allocates a portion of the expenses to each individual’s account based on the asset size of the 
account. This method may be reasonable where the fees are based on account balance (e.g. investment 
management fees). 

  Per use – Charges participant directly for certain services that they use such as a fee for initiating a loan, 
a hardship distribution, withdrawal, brokerage account fee, or a qualified domestic relations order. 

Fee Arrangements (Continued)

2015 
Percentage of Plans that Have a Revenue Sharing Agreement

No
Yes

80%

20%
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The plan sponsor must be cautious when determining which fees to charge terminated versus active 
employees. They must be careful that the terminated participants are not subsidizing the costs of 
administration for active employees or charged a higher fee for the same service. 

Both participants and employers may be unaware of how or even if certain fees and expenses are being 
paid because they are deducted from the investment earnings. With the requisite fee disclosures, plan 
providers are required to tell the plan sponsor how much they are being paid. Participants are also 
supposed to receive statements that include the plan investments, their performance, the fees each 
investment incurs, and the fees taken out of their account.

It is crucial that plan sponsors understand the nature of the fees their plan is paying. When fees are 
unreasonable, the plan risks being subjected to litigation. Potential ways to prevent litigation include:

 •  Having a fee statement that describes the activities and procedures designed to promote oversight 
and fee management. It should include the delegation of responsibilities regarding fees and expenses, 
identification and documentation of the fees charged to plan assets or paid by the plan sponsor and 
the procedures for approving expenses and fees to be charged to plans assets. 

 •  Documenting efforts through committee minutes or other official records. This documentation is 
important to help ensure that fees are reasonable in light of the services provided. 

 •  Having procedures for fulfilling required annual reporting and disclosures, including government 
filings and participant disclosures. 

 • Comparing fees charged to similar investments to ascertain reasonableness. 

Fee Arrangements (Continued)
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Fee Exhibit
Below is a listing of certain types of service for which plan fees may or may not be paid by the assets of 
the plan: 

Administrative (plan wide) Legally Permitted?*

Plan recordkeeping. Yes

Plan accounting. Yes

Legal services relating to plan fiduciary issues (not settlor issues). Yes

Trustee. Yes

Safekeeping of plan assets (for example, custodial services). Yes

Periodic/annual compliance auditing. Yes

Legally required reporting (such as Form 5500). Yes

Claims processing. Yes

Legal fees in connection with determining if a domestic relations order is qualified  
(if disclosed in Summary Plan Description).

Yes

Participant communications. Yes

Third-party administration expenses including "start up" and ongoing expenses. Yes

Telephone voice response systems. Yes

Educational seminars. Yes

Retirement planning software. Yes

Investment advice. Yes

Electronic access to plan information. Yes

Daily valuations. Yes

Online transactions. Yes

Investment-Related

Sales charges (also known as loads or commissions). Yes

Management fees (also known as investment advisory fees or account  
maintenance fees).

Yes

Contract termination charges. Yes

Product termination fees. Yes

Asset liability modeling studies to determine asset allocations that best match  
investment objectives.

Yes

* Assumes allowed by plan document
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Fee Exhibit (Continued)

Other Expenses (may not be paid with plan assets) Legally Permitted?*

Legal or consulting services in connection with plan formation. No

Plan design activities (such as legal or consulting expenses incurred in advance of the  
adoption of the plan or plan amendment, plan design studies & cost projections  
to determine the financial impact of the plan change).

No

Drafting of discretionary amendments (such as plan spin-off, establish a participant  
loan program & early retirement window).

No

Other employer responsibilities. No

Legal and consulting expenses in connection with plan termination (decision  
to terminate and drafting of plan amendment).

No

Other Expenses that may be Paid by Plan

Drafting required plan amendments (such as to maintain the plan's tax-qualified status). Yes

Routine non-discrimination testing. Yes

Seeking IRS determination letters. Yes

Implementing a plan termination (including auditing the plan, preparing/filing annual  
reports, preparing/filing an IRS determination letter request on plan termination,  
preparing benefit statements, and notifying participants of their benefits under  
the plan.

Yes

Insurance and Bonding

Insurance costs for the plan fiduciaries or for the plan to cover liability or losses  
occurring by reason of the act or omission of a fiduciary provided that insurance  
permits recourse by the insurer against the fiduciary in the case of a breach of  
a fiduciary obligation by the fiduciary.

Yes

Penalties

Imposed on the plan. Yes

Imposed on someone other than the plan (such as on a plan administrator  
as personal liability).

No

Fiduciary Error Correction

Cost of correction under the Voluntary Fiduciary Correction Program (VFCP)  
(such as, closing costs & prepayment penalties).

No

Training Programs

Yes, but expenses must be for marketing or promotion of programs, and satisfy  
additional criteria.

* Assumes allowed by plan document
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Current Fee Climate
Plan sponsors are tasked with the great responsibility of always acting in the best interest of the employees 
who invest their money in the plan. This responsibility encompasses a broad range of topics and oftentimes 
plan sponsors fall short of fulfilling this responsibility. In recent years, the industry has seen numerous cases 
that highlight the shortcomings in specific areas.

In a Higherlawreport.com article from August 2016, it was reported that class action lawsuits were being 
filed against three large universities. New York University, Yale, and Massachusetts Institute of Technology 
were alleged to have breached their fiduciary responsibilities by allowing their employees to be charged 
unreasonable fees on their retirement accounts. This news followed other class action lawsuits against 
other large entities such as Lockheed Martin, Boeing, and Novant Health. The Lockheed Martin case was 
reportedly settled for a staggering $62 million. It is being speculated that law firms may be looking into 
other college and university plans to levy new lawsuits for similar offenses.

However, it is not just large employers that are at risk for litigation. In a July 2016 article, 
Investmentnews.com reported that Cetera Advisor Networks was named as a co-defendant in a lawsuit 
relating to the $25 million Checksmart 401(k) plan. This suit accused plan fiduciaries of allowing “grossly 
excessive fees to be charged for investments that delivered extremely underwhelming performance over a 
six year period.” Additionally, the suit alleged that the plan offered an unusually disproportionate number 
of actively managed funds, which are typically more expensive than passive indexed funds.

Even investment firms are subject to strict scrutiny, as Neuberger Berman was named as the lead plaintiff 
in a 2016 lawsuit that accused the firm of costing its employees $130 million by putting one of their own 
actively managed funds with high fees and low performance into the plan. In this particular case, the 
identified fund was said to have charged fees of “at least $20 million…over the past five years” while a 
similar fund would have charged just under $500,000 over that time period. Similar lawsuits have been 
brought against financial service companies such as American Century Investments, Allianz, New York Life 
Investment Management, Putnam, Deutsch Bank, M&T Bank and BBT Bank.

Fee Exhibit (Continued)
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These cases underline some of the pitfalls that employers can fall into when administering a defined 
contribution plan. In order to safeguard against these types of lawsuits and ensure the fulfillment of their 
fiduciary duty to their employees, employers should adhere to the following best practices:

 •  Review and understand recordkeeping fees

 •  Review and understand investment fees

 •   Maintain records of investment committee minutes documenting fund selection and 
vendor services

 •  Update and maintain record of vendor contracts

 •  Form an investment committee and perform the following:

  ◆  Develop a formal committee charter

  ◆  Meet at least quarterly and review investment options annually

  ◆  Keep minutes for each meeting to document why decisions were made

  ◆  Create and adhere to an investment policy statement

It is becoming increasingly clear that employers are held to a high standard when it comes to administering 
their retirement plans. As always, the issues that put the most pressure on employers continue to change 
and evolve, with investment selection and fee monitoring being two of the most current. Employers should 
be aware of these issues, identify how they might impact their plan, and document a proactive plan to 
mitigate them.

Fee Exhibit (Continued)
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Roth Option
The Roth option for defined contribution plans became available in 2006. For the 2015 plan year, 49% of 
the plans in this study have offered this option to their employees, which is an increase for the second 
consecutive year. Even though nearly half of the plans surveyed offered Roth option, only 9% of employee 
contributions in this study were Roth contributions. Despite the fact that more employers are offering a 
Roth option to employees, it appears that employees continue to invest their money on a pre-tax basis.

Roth contributions are subject to the same maximum deferral limits, including catch-up contributions, as 
traditional contributions. Matching contributions are permitted on Roth contributions, if allowed by the 
plan document, but are tax-deferred rather than exempt from taxation. There are no maximum income 
limits so highly compensated participants who are not able to make Roth IRA contributions are eligible to 
make Roth contributions.

Adoption of the optional Roth provision by plan sponsors has been relatively slow, and stated reasons for 
this include:

 •   They require additional administrative recordkeeping and payroll processing since Roth and pre-tax 
accounts must be separated. 

 •   The contributions are irrevocable, such that once money is invested into a Roth account it cannot be 
moved to a regular account. 

 •  Contributions are made by the employees from after-tax dollars.

Roth Utilization
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Roth Option (Continued)

One of the major benefits is that the earnings on the contributions are non-taxable if the funds remain in 
the plan for five years from the date of the initial contribution. Another is that the participant distributions 
are also non-taxable if the participant satisfies one of the conditions for a qualified distribution: attaining 
age 59½, death, or disability. If the distribution is not a qualified distribution, then tax will generally be 
paid on the portion of the distribution attributable to earnings.

Participation in a Roth continues to be low. For many participants it is hard for them to decide if they are 
better off paying taxes on the money now or later. Therefore, the Roth option tends to have greater 
appeal for:

 •   Employees who expect their income to grow over time such as younger participants who recently 
entered the workforce, employees whose income is temporarily low possibly due to a period of 
unemployment, or employees who have a large number of deductions or exemptions.

 •   Participants who have a longer period of time until retirement so they have a longer period of time to 
accumulate tax-free savings.

 •  Participants who want to leave money tax-free to their beneficiaries.

Roth participation also tends to be higher for participants that were hired after the introduction of 
the Roth option. It is believed that once an employee joins a plan, he/she is less likely to react to the 
introduction of a new plan option that is not mandatory.



Samet & Company PC  •  1330 Boylston Street  •  Chestnut Hill, MA  02467  •  617.731.1222  •  www.samet-cpa.com
©2017 Samet & Company PC

31

Loans
Allowing participant loans within a retirement plan is permitted by law, but an employer is not required 
to provide this option. However, if offered, an employer must adhere to strict and detailed guidelines on 
making and administering these loans. Of the plans included in this study, 83% allowed for participant 
loans. 

There are no specific restrictions on the participant’s need or use of the loan proceeds in the statutes 
governing plan loans, but an employer can restrict the reasons for loans. However, loans must be 
reasonably available to all participants. The loan must be paid back over a period of time no longer than 
five years, although this can be extended for the purchase of a primary residence. Loan payments are 
generally deducted from payroll and usually bear interest at the prime rate plus one or two percent.  
Payments must be in substantially equal amounts including principal and interest and be remitted at least 
quarterly. The plan may also require the participant’s spouse to consent to the loan.

The written document/contract with the service provider should define the responsibilities of the employer 
versus those of the service provider. If the loans are made by the service provider, the employer will need 
to provide adequate information to allow for the proper administration of the loan. Plans may not allow 
participants to self-certify their eligibility for a loan. This must be done by either the plan sponsor or the 
service provider.

2015 
Number of Loans Allowed

Not Allowed
1
2
3
No Restrictions

48%

19%

17%

13%

3%
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Loans (Continued)

A plan can either use the statutory limit for all plan loans or a lower limit set by the terms of the plan. The 
statutory maximum of any loan (when added to the outstanding balance of all other loans from a plan) 
must not exceed the lesser of:

 I.  $50,000, reduced by: 

  •   the highest outstanding balance of loans during the 12 months ending the day before the 
new loan, minus

  •   the outstanding balance of loans on the day of the new loan; or

 II. the greater of: 

  •   one-half the participant’s vested plan account balance (the present value of the participant’s 
vested accrued benefit for defined benefit plans), 

  •   or $10,000.

The plan may suspend repayments and extend the term of the loan for an employee on active duty. If an 
employee takes a leave of absence, the loan may be suspended up to one year, however the loan’s maturity 
date remains the same. Therefore the payments will increase over the remainder of the loan. Most plans 
require full repayment within 60 days of termination of employment. If the requirement is not met, the 
unpaid balance is distributed as income. 

Loan balances as a percentage of total plan assets has decreased for the second consecutive year. This is 
consistent with the trend of economic recovery over the same period and the likely decrease in the need to 
borrow from retirement accounts.

Loan Balance as a Percentage of Plan Assets
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Distributions
There are many scenarios in which a participant may take a distribution from a benefit plan. Some of the 
most common types are: 

 1.  In-service distribution – a withdrawal made, without a triggering event, while the participant is still 
working for the employer.

 2.  Required minimum distribution (RMD) – a minimum distribution required each year by the IRS once a 
participant reaches age 70 ½. 

 3. Hardship withdrawal – a distribution made because of an immediate and heavy financial need.

 4. Termination withdrawal – a distribution initiated by a participant after a separation from employment. 

 5.  Corrective distribution – a distribution of excess deferrals or contributions, plus earnings, made to 
correct a failed ADP or ACP test.

 6. Normal distribution – a distribution taken from the plan after the participant reaches 59 ½.

 7.  Rollover - a distribution of cash or other assets from one qualified retirement plan to another qualified 
retirement plan or traditional IRA.

Depending on the terms of the plan, distributions may be non-periodic, such as lump-sum distributions 
or periodic, such as annuity or installment payments. If the distribution is made from the plan before the 
participant attains age 59 ½, a 10% additional tax on early distributions may apply. Applicable federal and 
state rates apply for taxable distributions. 

It is important to note that participants are not always guaranteed their collective account balance in full. 
If the participant terminates employment or under some circumstances experiences a break in service prior 
to completing the years of service necessary to become fully vested in the employer’s portion of retirement 
contributions, the participant will forfeit the right to this unvested portion. 

If the plan allows, a participant that has an immediate and heavy financial need and has exhausted all 
other resources, may take a hardship withdrawal. In addition to the participant’s spouse and dependent, 
the Pension Protection Act of 2006 allows for the hardship withdrawal to cover the needs of the 
participant’s non-spouse and non-dependent beneficiary. The plan document must state the specific 
scenarios for what determines an immediate and heavy financial need. The participant is required to 
provide documentation that supports the hardship. Furthermore, the withdrawal amount cannot exceed 
that of the hardship. Once the withdrawal is taken, the participant typically is prohibited from making 
salary deferrals for at least six months.
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Distributions (Continued)

In most cases, if the participant’s account balance exceeds $5,000, the plan administrator must obtain the 
participant’s consent before making a distribution. Depending on the type of benefit distribution provided 
for under the plan, the plan may also require the consent of the participant’s spouse before making a 
distribution. Meanwhile, the Economic Growth and Tax Reconciliation Act (EGTRA) created a rule that 
allows an employer to force a distribution upon a terminated participant who has plan assets in excess of 
$1,000 and less than $5,000 and has not elected to take a distribution. If the plan document allows, the 
plan administrator must open up and transfer the funds into a “default IRA.”

Loan defaults are another category of potential distributions. The most common plan loan failures which 
cause a loan (or portion thereof) to become a “deemed” distribution for tax purposes are:

 •  Loans that exceed the maximum dollar amount.

 •  Loans with payment schedules that don’t meet the time or payment limits.

 •  Defaulted loans due to failure to make required payments.

2015 
Distributions by Type

Termination In Service Withdrawal Hardship

Withdrawal of Excess Contributions Death Required Minimum Distribution

73%

20%

4%

1%
1%

1%



Samet & Company PC  •  1330 Boylston Street  •  Chestnut Hill, MA  02467  •  617.731.1222  •  www.samet-cpa.com
©2017 Samet & Company PC

35

Are you a Fiduciary? You might be and not even know it.
The key factor in determining if the individual or entity is a fiduciary is whether they are exercising 
discretion or control over the plan. One does not need to specifically be named a fiduciary – the role is 
determined by action, not title.

The role of the fiduciary is to manage an employee benefit plan and its assets. This usually includes trustees, 
investment advisors, individuals exercising discretion in the administration of the plan, members of the 
plan’s administrative committee, and those who select committee officials.

Fiduciary Responsibilities Include:

 •   Acting solely in the interest of plan participants and their beneficiaries with the purpose 
of providing benefits to them.

 •  Following provisions of plan documents.

 •  Carrying out duties prudently.

 •  Diversifying plan investments.

 •  Paying only reasonable plan fees.

Fiduciary Responsibility

FIDUCIARY RESPONSIBILITIES

OPERATE IN ACCORDANCE
WITH PLAN DOCUMENT

SELECT & MONITOR
INVESTMENTS

DIVERSIFY INVESTMENTS
PAY ONLY

REASONABLE EXPENSES

HAVE APPROPRIATE
PLAN GOVERNANCE

DESIGN EFFECTIVE EMPLOYEE
COMMUNICATION PROGRAM

MAKE TIMELY
CONTRIBUTIONS

ENSURE ERISA BOND
IS ADEQUATE

ACT SOLELY IN INTEREST
OF PARTICIPANTS

CARRY OUT DUTIES
PRUDENTLY
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Common Risk Areas Fiduciaries Should be Aware of:

 •  Not operating the plan in accordance with the plan document.

 •  Not making timely plan contributions.

 •  Not taking action when issues are discovered.

 •  No investment policy.

 •  Not having appropriate plan governance (e.g. plan committee and investment committee).

 •  Not having regular committee meetings and documenting their minutes.

 •  Not understanding plan costs. 

 •   Not regularly reviewing the service agreements with the vendors or not understanding the 
provisions of the contracts.

Responsibilities Regarding Service Providers: 

 •   Select and monitor plan service providers, and ensure that they are performing all agreed 
upon services.

 •   Read and understand contracts with vendors, as well as understand the services to be provided 
to the plan by each vendor and who is paying for them.

 •  Hire outside advisors with required expertise to assist with administering the plan as needed.

 •  Develop and follow a process for reviewing service provider fees on an ongoing basis.

 •   If there is a change in the plan or TPA, facilitate the transition document and ensure there are 
no mistakes or oversights.

Responsibility to Communicate to Participants: 

 •  Hold regular educational meetings and investment advising programs for participants.

 •  Provide participants with copies of:

  ◆  Summary Plan Description.

  ◆  Summary Annual Report.

  ◆  If applicable, notices of automatic enrollment and blackout periods.

  ◆  If applicable, Summary of Material Modifications.

Fiduciary Responsibility (Continued)
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Responsibility for Plan Assets

 •   Determine whether the organization should create an internal investment committee or contract 
with a qualified third party to review the performance of the investment options the plan is offering.

 •  Adopt a written investment policy, diversify investment choices to minimize risk of loss.

 •  Understand how often participants are allowed to change investment elections.

 •  Determine whether the trust documents prohibit any asset choices.

 •  Document with written minutes any deliberations and decisions.

 •  Select and monitor investments within the plan.

Additional Fiduciary Responsibilities Include, but are Not Limited to: 

 •  Ensure that all employees understand the plan.

 •  Ensure the plan complies with ADP and ACP testing.

 •   Ensure that the ERISA bond is adequate. The requirement is the lesser of 10% of plan assets or 
$500,000, with a minimum of $1,000. If the plan holds employer securities the bond required is the 
lesser of 10% of plan assets or $1,000,000.

 •  Ensure that no prohibited transactions, unless exempted, occur. Prohibited transactions include:

  ◆  Selling, exchanging, or leasing between plan and party-in-interest.

  ◆  Lending money or other extension of credit between plan and party-in-interest.

  ◆  Furnishing goods, services, or facilities between the plan and party-in-interest.

 •  Appoint roles and delegate responsibilities.

 •  Consider if legal counsel and/or a financial advisor should be present at the meetings.

Plan Sponsors Should be Mindful of the Following Considerations When Performing 
Their Fiduciary Duties:

 •  Could an “outside observer” follow your decision process by reviewing meeting minutes?

 •   Are your documented processes for plan investments aligned with your investment policy 
statement guidelines?

 •   Does monitoring criteria described in the investment policy statement match your performance 
monitoring criteria?

Fiduciary Responsibility (Continued)
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Current Fiduciary Climate
The DOL issued a final fiduciary rule defining the term fiduciary in relation to investment advisers and 
brokers who provide investment advice to participants and beneficiaries of employee benefit plans 
governed by ERISA. The new rules would change the way that many service providers such as investment 
consultants, third-party administrators, and recordkeepers interact with plan sponsors. The rule also 
includes a new prohibited transaction exemption (the “Best Interest Contract Exemption”). 

The new rule, as currently written, will impact plan sponsors in three main areas: 1) the plan sponsor’s role 
with the plan itself; 2) the plan sponsor’s role in participant interactions; and 3) the plan sponsor’s role 
with vendors and service providers. The conventional role of the employer as the plan sponsor and the 
investment committee as a named fiduciary will not change. However, plan sponsors will need to assess 
what information and advice is given to participants to ensure fiduciary status is not affected or is handled 
with a third party through the best interest contract exemption. Arrangements with service providers 
should also be analyzed for compliance with the new rules.

The rule was initially scheduled to take effect on April 10, 2017. At the time of the writing of this study, a 
bill was introduced in the House of Representatives asking for a two-year delay in the effective date. There 
is also the question as to whether the rule will survive the new presidency.

Fiduciary Responsibility (Continued)
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 •  Failure to follow the terms of the plan document.

 •  Failure to update the plan document to reflect recent law changes.

 •   Failure to satisfy ADP/ACP testing requirements (exclude employees that should have been 
included, incorrectly thought the plan qualified as a safe-harbor plan, excess funds not returned in a 
timely manner).

 •   Failure to use correct plan definition of compensation (may be different for profit sharing 
contribution, nondiscrimination testing, employee deferral, improperly excluding bonuses).

 •   Failure to follow matching contribution provisions (exclude eligible employees, wrong definition 
of compensation).

 •   Failure to include all eligible employees (member of controlled group so all employees of all members 
of the controlled group must be considered).

 •  Failure to limit salary deferral to the 402(g) limits.

 •   Allowing ineligible employees to participate in the Plan (under age, length of service, not employed 
on the last day of year).

 •  Failure to follow loan provisions per the plan document and IRC Section 72(p).

 •   Failure to follow hardship withdrawal terms (not confirming person’s eligibility, not stopping 
salary deferral).

 •  Failure to start making Required Minimum Distributions to participants that are age 70½.

 •  Failure to deposit participants’ salary deferrals in a timely manner.

 •  Unsigned documents or amendments, missing minutes confirming adoption of plan or amendment.

 •  Failure to obtain a plan audit when required. 

 •  Limited scope audit when full scope audit is required.

 •  Failure to file the Form 5500 on time.

 •  Failure to properly value plan assets at their current fair market value, or to hold plan assets in trust.

 •   Using plan assets to benefit certain related parties to the plan, including the plan administrator, the 
plan sponsor, and parties related to these individuals. 

 •  Failure to properly select and monitor service providers.

Top Plan Failures
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Internal control is often overlooked by plan sponsors and they may not understand the importance of 
sound internal control procedures. The plan might be on autopilot with many functions outsourced to a 
third party. Responsibility in these circumstances may be misplaced and misunderstood. 

Internal controls are the documents, practices and procedures that prevent errors from occurring or that 
quickly flag errors before the errors have large financial consequences. Good internal control can affect 
an employee benefit plan’s audit by helping the examiner determine whether the plan is well run or has 
serious compliance risks that would give rise to expanding the scope of the audit.

Many errors are caused by the failure to understand plan provisions or the plan document not properly 
reflecting current plan operations. This may be caused by not reading and/or understanding the plan 
document, inefficient or no internal controls, or turnover at the plan sponsor and/or service provider. The 
following are recommendations for improving internal control, which will minimize opportunities for 
unintentional errors or intentional fraud:

Payroll:

 •   Ensure that eligible compensation, as defined in the plan document, is properly input in the 
payroll system.

 •   Plan in advance for any changes to the plan, plan service providers or payroll provider. When changing 
payroll providers, ensure correct deferral amount and limits are transferred to the new system. When 
changing recordkeepers be aware of potential mapping errors.

 •   Remit participant contributions and loan repayments to the plan as soon as administratively possible 
to segregate from general assets. Put procedures into place to ensure deposits are made by that date 
and that the amount received by the trust is accurate.

 •   Ensure that hardship participants are properly suspended from making contributions based on the 
terms of the plan document.

 •   Put sufficient controls in place for manual processes (for example, deferral rates manually entered into 
payroll system, participant loan repayments, and employer matching/true-up contributions).

Internal Control Procedures
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Administrative:

 •  Ensure that the correct census data is prepared for compliance testing and employer match.

 •   Appoint an employee benefit plan committee and investment committee who hold regular meetings 
to discuss the plan, annual match, changes to investments, and any recent changes in IRS & DOL 
regulations. Properly document all committee meeting minutes.

 •   When an eligible employee elects not to participate in the plan, have him or her sign a form 
documenting the decision not to defer.

 •   Establish a routine to recalculate forfeitures and matching contributions, track when contributions 
are received by the Plan, periodically make sure deferral rates are correct and 402(g) limits are 
not exceeded.

 •   Provide sufficient training for employees in the accounting, payroll and finance departments who are 
involved with the plan.

 •  Be aware of the various roles and responsibilities of the service provider and the fiduciary.

 •  Document processes for monitoring the plan and decision-making.

 •   Have procedures to ensure that loans are properly set up, repayments are correct and timely applied 
to the participant’s account, interest rate and term are correct, and that once the loan is paid off 
repayments stop. Have proof of proper documentation for loans that are taken for the purchase of a 
primary residence.

 •   Establish procedures to ensure that distributions are made properly (including calculation of amount 
vested). The IRS advises that plan sponsors be aware of required minimum distributions for participants 
over age 70½.

 •  Ensure there is proof that all appropriate notices and disclosures are given to participants.

 •  Segregate duties to diminish the opportunity for fraud to occur.

 •   Monitor the activities of third-party administrators or custodians. Understand what services they 
are providing.

Internal Control Procedures (Continued)
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Compliance:

 •   Employ an audit firm with expertise in auditing employee benefit plans (firm should be a member of 
the AICPA Employee Benefit Plan Audit Quality Center).

 •   Understand the provisions of the plan document, and amend the plan document to reflect any law 
changes. All updated plan terms should be correctly communicated to all providers and fiduciaries 
(human resources, payroll, recordkeeper).

 •   Confirm that the employer matching contribution and vesting schedule agree to the provisions of the 
plan document.

 •  Correct any audit findings or other operational errors on a timely basis. 

 •  Obtain a full-scope audit if the Plan does not meet the criteria for a limited scope audit. 

 •   Review documents and policies on a regular basis to ensure they are in compliance with IRS & DOL 
laws and regulations.

 •   Ensure applications and forms (e.g. distribution request) have the required approval/authorizations. 
Make sure they are maintained for future reference.

 •  Review plan fees and expenses for appropriateness and adherence to contracts.

 •  Meet all deadlines for filing the Form 5500.

 •   Maintain an ERISA bond for everyone who has control over plan assets. Ensure that there is 
adequate coverage.

Before implementing a recommendation, the plan sponsor should consider the cost of establishing and 
maintaining it versus the benefit it provides and the consequences if it is not implemented.

A plan sponsor does not have the ability to fortify their internal controls if they are unaware of oversights 
in administering the plan. The IRS recommends reviewing internal controls at least once a year. This is 
important because processes and procedures may need to be changed or created if internal controls are not 
working as designed or errors are not identified and resolved timely.

Internal Control Procedures (Continued)
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Correcting errors:

There are three methods for correcting plan mistakes.

  Self-Correction Program (SCP) – permits a plan sponsor to correct certain plan failures without 
contacting the IRS.

  Voluntary Correction Program (VCP) – permits a plan sponsor to, any time before audit, pay a limited fee 
and receive IRS approval for correction of plan failures.

  Audit Closing Agreement Program (Audit CAP) – permits a plan sponsor to pay a sanction and correct a 
plan failure while the plan is under audit.

Plan sponsors that self-review at least once a year are eligible for the SCP. This program permits employers 
to rectify any operational failure within two years after it has occurred. An operational failure transpires 
when the plan is not in accordance with the plan document and laws governing qualified retirement 
plans. Examples of operational failures include: failure to follow the terms of the plan, excluding eligible 
participants from deferring to the plan, not making contributions promised under the plan terms.

For compliance errors that are more substantial, the plan sponsor has the opportunity to submit a 
request to the VCP to approve the corrections. While plan sponsors are able to resolve their error for 
free under the SCP, there is a fee to correct their issue under the VCP which is generally based on the 
number of participants reported on the most recently filed Form 5500. Examples of VCP failures include 
more significant errors such as not maintaining a valid, up-to-date plan document or not following the 
requirements of federal tax laws while operating the plan.

The audit closing agreement program applies when a plan sponsor has an error and does not fix it using 
either of the two previously described programs and the failure is discovered during an IRS audit. Under 
this program a sanction is paid which is typically greater than the fee paid under VCP.

For further information on fixing plan errors see the IRS fix-it-guides.

401(k) Plan Fix-It Guide      https://www.irs.gov/retirement-plans/401k-plan-fix-it-guide

403(b) Plan Fix-It Guide      https://www.irs.gov/retirement-plans/403b-plan-fix-it-guide

Internal Control Procedures (Continued)
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2017 Calendar of Compliance Dates and Limits
January 

 31   Deadline for determination letter submission for individually designed plan documents. Year of 
submission is determined by last digit of EIN which for 2017 is 1 or 6. 
 
Deadline for sending form 1099-R to participants who received a distribution during the previous year.

February 

 28   Deadline for paper filing form 1099-R with IRS to report a distribution made in the previous year.

March 

 15   Deadline for processing corrective distributions for failed ADP and ACP test without incurring 
10% excise tax. 
 
Deadline for corporations to fund contributions and claim tax deductions (without extension) for 
companies operating on a calendar year.

 31    Deadline for electronic filing of form 1099-R to report distributions made in the previous year. 
 
Deadline for reporting excise taxes for late return of excess distributions (Form 5330).

April 

    1   Deadline to make the first required minimum distribution to terminated vested participants 
who attained age 70½ in prior year and to participants older than age 70½ who retired in 
previous year.

 17   Deadline for processing corrective distributions for 402(g) excesses.  
 
Deadline for unincorporated businesses to fund contributions and claim tax deductions 
(without extension).



Samet & Company PC  •  1330 Boylston Street  •  Chestnut Hill, MA  02467  •  617.731.1222  •  www.samet-cpa.com
©2017 Samet & Company PC

45

2017 Calendar of Compliance Dates and Limits (Continued)

June 

 30   Deadline for processing corrective distributions for failed ADP/ACP test from plan with Eligible 
Automatic Contribution Arrangement (EACA) without 10% excise tax.

July 

 29   Deadline for sending Summary of Material Modifications to Participants (210 days after end of plan 
year in which amendment was adopted), unless the information was included in an updated and 
timely distributed SPD.

 31   Deadline for large plans to obtain a qualified accountant’s audit report or a limited scope audit report 
to file with Form 5500 unless extended.  
 
Deadline for filing Form 5500 for calendar year plans or to put on extension (Form 5558). 
 
Deadline for filing Form 8955-SSA or file Form 5558 to put on extension.  
 
Deadline for filing Form 5330 (Return of Excise Taxes Related to Employee Benefit Plans) used to report 
and pay excise taxes on prohibited transactions and excess 401(k) plan contributions that occurred in 
the previous year.

September

 15   Extended deadline for corporations to fund contributions.

 30   Deadline for distributing Summary Annual Report to participants provided deadline for Form 5500 
was not extended. The deadline is the later of nine months after close of plan year or two months 
after due date for Form 5500. 
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2017 Calendar of Compliance Dates and Limits (Continued)

October

 15   Deadline to adopt a retroactive corrective plan amendment if the plan fails minimum coverage, 
nondiscrimination, and/or compensation requirement for the previous year.

 16   Extended deadline for filing Form 5500 for calendar year plans.  
 
Extended deadline for unincorporated businesses to fund contributions. 
 
Extended deadline for filing Form 8955-SSA.

December

   1    Deadline for sending annual 401(k) and (m) safe harbor notice. 
 
Deadline for sending annual automatic contribution arrangement notice.  
 
Deadline for sending annual qualified default investment alternative (“QDIA”) notice. 
 
Deadline for sending universal availability disclosure. 
 
(For administrate ease, a combined notice may be provided for the above notices.)

 15  Extended deadline for sending Summary Annual Report (SAR) to participants.

 31   Deadline for processing corrective distributions for failed prior year ADP/ACP test with 10% excise tax. 
 
Deadline for correcting a failed prior year ADP/ACP test with qualified non-elective contributions 
(QNEC). 
 
Deadline for amendment to convert existing 401(k) plan to safe harbor design for next plan year. 
 
Deadline for amendment to remove safe harbor status for next plan year. 
 
Deadline for amending plan for discretionary changes implemented during plan year (certain 
exceptions apply). 
 
Required minimum distributions due under IRC Section 401(a)(9).
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2017 Calendar of Compliance Dates and Limits (Continued)

Plan Sponsors should use the following table as a reference for 401(k) and 403(b) contribution limits and 
compensation definitions:

2017 2016 2015 2014

Compensation Limit $270,000 $265,000 $265,000 $260,000

Maximum Elective Deferral $18,000 $18,000 $18,000 $17,500

Catch-up Contributions $6,000 $6,000 $6,000 $5,500

Annual Additions Limit (including catch-up) $60,000 $59,000 $59,000 $57,500

Highly Compensated Employee Definition $120,000 $120,000 $120,000 $115,000

Key Employee Definition $175,000 $170,000 $170,000 $170,000

Required Fee Disclosures

Plan sponsor/Service provider

 •  Initial disclosure: Required within a reasonable period before the contract is entered into or renewed.

 •   Annual disclosure: Required following changes in investment fees (e.g., expense ratios) and 
recordkeeping fees.

 •   Additional disclosure: Required following changes to compensation or services provided no later than 
60 days from the date the changes are approved.

Participant

 •  Initial disclosure: Required on or before the date when participants can first direct investments.

 •  Annual disclosure: Required to be updated and distributed at least annually.

 •   Additional disclosures: Required at least 30 days, but no more than 90 days, prior to 
plan-related changes.

Employees should receive the following when eligible to enroll:

 •  Forms or website instructions needed for enrollment.

 •  Beneficiary designation form.

 •  Summary Plan Description.

 •  Applicable participant notices (fee disclosure, safe harbor, automatic enrollment, QDIA).
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Compliance Guidance
The Internal Revenue Service (“IRS”) publishes an annually updated cumulative list of changes to plan 
qualification requirements that became effective during the plan year in which the list is published, which 
must be included in the plan document of individually designed employer-sponsored retirement plans. 
Individually designed plans must be amended by the expiration of the remedial amendment period, 
December 31, 2018, for any changes included in the 2016 required amendment list which is included in IRS 
Notice 2016-80.

The list is divided into two parts. Part A includes the changes in qualification requirements that would require 
an amendment to most plans or most plans of the type affected by the change. Part B includes the changes 
that the Treasury Department and the IRS do not expect to require an amendment by most plans unless 
there is an unusual plan provision in a particular plan. Part A of the 2016 list does not include any required 
amendments. Generally, a change in qualification requirements is not on the list until guidance has been 
provided in regulations or published in the Internal Revenue Bulletin.

Plan sponsors do not have to adopt amendments for all items on the list, only the ones that will affect 
their plan.

If a plan is expected to be terminated, the annual cumulative list that applies to the period in which the plan 
will terminate should be reviewed. It is important that all required plan amendments be made to protect the 
plan’s tax-favored status at termination.
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Changes to Determination Letter Requirements
A determination letter is a formal document issued by the IRS that decrees whether or not the retirement 
plan of the addressee is in accordance with ERISA guidelines. In the past, an employer was not required to 
obtain a determination letter for an individually designed plan (plan tailored specifically to the employer), 
but they were regularly requested so an employer would have comfort that the plan was eligible for the 
benefits associated with tax-qualified status. The letter also permitted the plan to utilize certain IRS-sponsored 
correction programs and served as proof to other employer plans that the plan was eligible to accept rollover 
contributions. In IRS Revenue Procedure 2016-37, the IRS significantly changed its determination letter 
program for qualified retirement plans. Under the old program, Plan sponsors of individually designed plans 
submitted applications for determination letters once every five years, under a staggered system of five one-
year cycles (each running from February 1 to the following January 31), referred to as Cycles A through E. The 
particular cycle was determined based on the Plan sponsor’s employer identification number.

Under the new program, effective January 1, 2017, the five-year remedial amendment cycles have been 
eliminated for individually designed plans. Most determination letters have been eliminated except for an 
application for initial plan qualification, qualification upon plan termination, and other limited circumstances. 
Although the IRS will no longer accept applications for ongoing retirement plans, sponsors of cycle A plans 
(last digit of employer’s EIN is 1 or 6) can submit determination letter applications until January 31, 2017.

Expiration dates on determination letters issued prior to January 4, 2016 will no longer be operative.  
After that date, letters issued to sponsors of individually designed plans will no longer contain an 
expiration date.

One result of the new program may be that sponsors of individually designed plans switch to prototype or 
volume-submitter plans because they are pre-approved by the IRS. Therefore, as long the employer does not 
deviate from the pre-approved language, the employer generally will have reliance that the terms of the plan 
satisfy the requirement of the Internal Revenue Code. A prototype plan is a plan made available by a sponsor 
for adoption by employers and under which a separate funding medium is established for each adopting 
employer. The plan consists of a basic plan document (portion of plan containing non-elective provisions 
applicable to all adopting employers), an adoption agreement (contains options that can be selected by an 
adopting employer), and unless the basic plan document incorporates a trust or custodial account agreement 
applicable to all adopting employers, a trust or custodial account document.  

A volume submitter plan is a specimen plan of a VS practitioner (US business that has at least 15 employer-
clients that it reasonably expects to adopt a plan substantially similar to the specimen plan). The IRS issues an 
advisory letter to the VS Practitioner on the acceptability of the specimen plan’s form. The practitioner then 
makes the plan available to employers. The plan consists of a specimen plan document, a trust or custodial 
account, and may include an adoption agreement. Since Prototype and volume submitter plans are not as 
flexible as individually designed plans, they may not be suitable for employers with complex 
benefit schedules.

In the past, employers relied on determination letters to ensure that their plan was qualified. Under the 
new program it will be important for plan sponsors to timely make all required amendments and to consult 
competent professionals before making changes to their plan.
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Changes to Form 5500
2016 Form 5500 
Plan sponsors may have noticed that certain sections of their plan’s 2015 Form 5500 were not to be 
completed/answered. These questions should be left blank in 2016 as well, but it is anticipated that they will 
be effective for plan years beginning on or after January 1, 2017. The following is a list of questions that 
should remain blank for the 2016 Form 5500 filing:

Schedule H, Part IV, line 4o (regarding distributions from a defined benefit plan or money 
purchase pension plan)

Schedule H, Part V, 6a-6d (trust information)

Schedule R, Part VII (IRS compliance questions)
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Changes to Form 5500 (Continued)

Preparer information on Form 5500, page 1 

Schedule H, line 5c has been modified. If a plan is a defined benefit plan covered by the Pension Benefit 
Guaranty Corporation (“PBGC”) insurance program, then there is a new question that asks for the My Plan 
Administration Account (“My PAA”) generated confirmation number from the PBGC premium filing. 

In the Pipeline - Proposed changes to Form 5500

The follow proposed revisions, if implemented, will affect employee pension plans, plan sponsors, 
administrators, and service providers. If adopted, the revisions would generally apply to plan years 
beginning on or after January 1, 2019.

 •   Improved reporting of alternative investments, hard-to-value assets, and investments through 
collective investment vehicles. This includes expanding the Schedule H categories of plan assets to 
reflect new asset categories such as derivatives and foreign investments and sub-categories such 
as partnership/joint venture interests to delineate limited partnerships, venture capital operating 
companies, private equity, hedge funds, and other partnership/joint venture interests.

 •   Additional reporting of assets held through self-directed brokerage accounts (“SDBs”). This would 
include sub-totals for a number of categories of investments comprising the total current value of 
the SDBs.

 •   Revisions to Schedule C to improve evaluation of service arrangements involving investments, 
recordkeeping, and other administrative services. One change would be reporting indirect 
compensation only for “covered service providers” under DOL 408(b)(2).  This would eliminate the 
reporting of investment managers of mutual funds that have no relationship with the plan other than 
the plan’s investments. Schedule C would become required for small pension plans. Another change 
would eliminate reporting indirect compensation as a formula.  It would need to be reported as either 
a specific dollar amount or an estimate.

 •   Questions regarding termination of accountants and actuaries would move to Schedule H and 
additional information would be required if the termination was for a material failure.
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Changes to Form 5500 (Continued)

 •   Administrative expenses on Schedule H would be expanded to include sub-categories for salaries, 
audit fees, recordkeeping fees, trustee and custodial fees, actuarial fees, legal fees, valuation fees, 
and trustee travel and meeting expenses. The plan administrator would have to specify whether plan 
expenses were paid directly by the plan or charged against participant accounts. If charged against 
participant accounts, the plan sponsor would be required to report whether they were allocated on a 
pro rata or per capita basis.

 •   Addition of new questions regarding plan operations, service provider relationships, and financial 
management of the plan. Samples of additional questions include: whether required distributions 
were made to 5% owners, did the 401k plan make hardship distributions, did the plan incur unrelated 
business taxable income, if the plan is a defined contribution plan is it frozen, did the plan sponsor 
pay administrative expenses that were not reported as service provider compensation or plan 
administrative expense, and did the plan sponsor or any of its affiliates act as a service provider to the 
plan and be compensated. For participant directed plans, questions would be added relating to: 1) 
number and value of uncashed checks at the end of the year, 2) procedures for verifying a participant’s 
address, 3) number of participants invested in default investments, 4) type of default investment used, 
5) number of investment alternatives the plan offers and how many are index funds and, 6) whether 
the plan provides participants with the required disclosures.

 •   Additional information on plan terminations and mergers would include more specific details about 
the plan termination. If assets were transferred to another plan, the date of the transfer would be 
reported. Also, additional information would be required to aid missing participants in tracking down 
assets that were transferred to a financial institution on their behalf.

 •   Change in the requirements for certification for limited-scope audits under 29 CFR 2520.103-8 which 
would enhance the information provided in the certification and increase the DOL’s ability to review 
limited-scope audits.
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Glossary
0-9 
12b-1 Fee – A fee for advertising, marketing, and distribution services of a mutual fund.

 
A 
Accrued Benefits – Retirement benefits earned to date by an employee, which will be expressed in a 401(k) 
plan in terms of the amount in the employee’s account.

Actual Contribution Percentage (“ACP”) – An anti-discrimination test that compares matching contributions 
and/or employee after-tax contributions of highly compensated employees to that of non-highly compensated 
employees.

Actual Deferral Percentage (“ADP”) – An anti-discrimination test that compares the amount deferred by 
highly compensated employees to the deferrals of non-highly compensated employees.

Adoption Agreement – Generally completed for qualified plans and is not the complete plan document.  It 
must be accompanied by a basic plan document which provides in-depth details of how the plan should 
operate.

Alternate Payee – A person other than a plan participant (such as a spouse, former spouse, child, etc.) who, 
under a domestic relations order (see qualified domestic relations order), has a right to receive all or some of 
a participant’s pension benefits.

Annual Audit – Federal law requires that all plans with more than 100 participants be audited by an 
independent auditor. It is also common to refer to a DOL or IRS examination of a plan as a plan audit.

Annual Report – A document filed annually (Form 5500) with the IRS that reports pension plan information 
for a particular year, including such items as participation, funding, and administration.

Annuity – A contract providing retirement income at regular intervals. See also qualified joint and 
survivor annuity.

Asset Allocation – An employee’s division of money between different types of investment choices. An 
example of asset allocation would be 70 percent stocks and 30 percent bonds.

Automatic Deferral Default Percentage – The percentage of pay that is taken pre-tax and put into a plan 
when an employee is enrolled via an automatic enrollment feature. The typical automatic deferral default 
percentage is 3 percent of pay. Participants can generally choose to defer an amount other than the default 
percentage. 

Automatic Enrollment – The practice of enrolling all eligible employees in a plan and beginning participant 
deferrals without requiring the employees to submit a request to participate. Plan design specifies how these 
automatic deferrals will be invested. Employees who do not want to make contributions must actively file a 
request to be excluded from the plan. Participants can generally change the amount of pay that is deferred 
and how it is invested.
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Glossary (Continued) 

B 
Beneficiary – A person, persons or trust designated to receive the plan benefits of a participant in the event 
of the participant’s death.

Blackout Period – Also called a lock-down, transitional period or quiet period. This refers to the time when 
plan participants cannot access their accounts. These periods can be caused by a number of events, including a 
change in plan recordkeepers, a change in plan trustees, a change to daily valuation from monthly valuation, 
or a company merger or acquisition.

 
C 
Cash–Out – The distribution of assets from a plan to a participant prior to retirement, typically occurring 
when a participant has a balance under $5,000 and leaves a company without requesting to have their assets 
rolled over into an IRA or into a new employer’s plan. Cash-outs are subject to federal withholding tax, and 
are subject to the ten percent early withdrawal federal income tax penalty if taken before age 59½.

Catch-Up Contribution – A type of contribution that allows participants over 50 years of age to make 
additional contributions to their retirement account.

Cliff Vesting – A vesting schedule that gives an employee 100 percent ownership of employer contributions 
after a specified number of years of service.

Common Collective Trust (“CCT”) – A trust for the collective investment and reinvestment of assets 
contributed from employee benefit plans maintained by more than one employer or a controlled group of 
corporations that is maintained by a bank, trust company, or similar institution that is regulated, supervised, 
and subject to periodic examination by a state or federal agency. 

Contract Value – The value of an unallocated contract that is determined by the insurance company in 
accordance with the terms of the contract. 

Controlled Group – Businesses are under common control when one entity owns at least 80 percent of the 
stock, profit, or capital interest in the other organization, or when the same five or fewer people own a 
controlling interest in each entity.

Conversion – The process of changing from one service provider to another. 

Corrective Distribution – A distribution of funds from the plan to correct failed nondiscrimination testing 
results or to correct a contribution in excess of a statutory limitation.

Custodian – A financial institution that has the plan assets in their custody.  Not all custodians have fiduciary 
responsibility for the plan assets.

 
D 
Default Investment – An investment vehicle used for retirement plan contributions in the absence of direction 
from the plan participant.
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Glossary (Continued) 

Deferral – A pre-tax contribution set aside from an employee’s paycheck.

Defined Contribution Plan – An employer-sponsored plan in which contributions are made to individual 
participant accounts, and the final benefit consists solely of assets (including investment returns) that have 
accumulated in these individual accounts. Depending on the type of defined contribution plan, contributions 
may be made either by the company, the participant, or both.

Department of Labor (“DOL”) – The U.S. Department of Labor (“DOL”) deals with issues related to the 
American workforce – including topics concerning pension and benefit plans. Through its branch agency the 
Pension and Welfare Benefits Administration, the DOL is responsible for administering the provisions of Title I 
of ERISA, which regulates proper administration of plans.

Determination Letter – Document issued by the IRS formally recognizing that the plan meets the 
qualifications for tax-advantaged treatment.

Direct Compensation – Fees paid directly by the plan for services rendered to the plan or because of a person’s 
position with the plan.

Disclosure – Plan sponsors must provide access to certain types of information for participants, including 
summary plan descriptions, summary of material modifications, and summary annual reports.

Discrimination Testing – Tax qualified retirement plans must be administered in compliance with several 
regulations requiring numerical measurements. Typically, the process of determining whether the plan is in 
compliance is collectively called discrimination testing.

Distribution – Any payout made from a retirement plan. See also lump sum distribution and annuity.

 
E 
Early Withdrawal Penalty – A 10 percent early withdrawal federal income tax penalty for withdrawal of 
assets from a qualified retirement plan prior to age 59½. This 10 percent early withdrawal federal income tax 
penalty is in addition to regular federal and state tax (if applicable).

Eligibility – Conditions that must be met in order to participate in a plan, such as age or length of service.

Eligible Employees – Employees who meet the requirements for participation in an employer-sponsored plan.

Eligible Indirect Compensation – Indirect compensation where the plan administrator received written notice 
that disclosed the existence of the indirect compensation, the amount of the compensation or the formula 
used to determine the amount, and the identity of the parties paying and receiving the compensation.

Employee Benefits Security Administration (“EBSA”) – An agency of the DOL responsible for administering, 
regulating and enforcing the provisions of Title l of the Employee Retirement Income Security Act of 1974.

Employee Stock Ownership Plan (“ESOP”) – A qualified, defined-contribution plan in which plan assets are 
invested primarily or exclusively in the securities of the sponsoring employer.
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Glossary (Continued) 

ERISA – Plan sponsors are required by law to design and administer their plans in accordance with the 
Employee Retirement Income Security Act of 1974 (“ERISA”). Among its statutes, ERISA calls for proper plan 
reporting and disclosure to participants.

Excess Accumulation Penalty – A 50% excise tax that applies to required minimum distribution amounts that 
are not distributed from the retirement plan by the applicable deadline.

Excess Aggregate Contributions – After-tax participant contributions or matching employer contributions 
that cause a plan to fail the 401(m) actual contribution percentage (“ACP”) non-discrimination test.

Excess Contributions – Pre-tax participant contributions that cause a plan to fail the 401(k) actual deferral 
percentage (“ADP”) non-discrimination test.

Excludable Employees – The employees that may be excluded from the group being tested during 
nondiscrimination testing. The following are excludable employees: certain ex-employees; certain airline 
pilots; non-resident aliens with no US source of income; employees who do not meet minimum age and 
length of service requirements; and, employees whose retirement benefits are covered by collective 
bargaining agreements.

Exclusive Benefit Rule – A rule under ERISA that says the assets in an employee account may be used for the 
exclusive benefit of the employee and his/her beneficiaries.

Expense Ratio – The percentage of a fund’s assets that are used to pay its annual expenses.

 
F 
Facts and Circumstances Test – The test determining whether financial need exists for a hardship withdrawal.

Fair Value – The amount that the plan could reasonably expect to receive for a plan investment in a current 
sale between a willing buyer and a willing seller. 

FICA – The Federal law that taxes employee wages for Social Security and other programs.

Fidelity Bond – Protects participants in the event a fiduciary or other responsible person steals or mishandles 
plan assets.

Fiduciary – A person with the authority to make decisions regarding a plan’s assets or important 
administrative matters. Fiduciaries are required under ERISA to make decisions based solely on the best 
interests of plan participants.

Fiduciary Insurance – Insurance that protects plan fiduciaries in the event that they are found liable for a 
breach of fiduciary responsibility.

Forfeiture – Plan assets surrendered by participants upon termination of employment before being fully 
vested in the plan. Forfeitures may be distributed to the other participants in the plan or used to offset 
employer contributions or plan expenses.
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Form 1099R – A form sent to the recipient of a plan distribution and filed with the IRS listing the amount of 
the distribution.

Form 5330 – Form filed to report Section 4975 tax on prohibited transactions for non-timely submission of 
plan contributions and section 4979 tax on excess contributions for making corrective distributions after 2 ½ 
month deadline.

Form 5500 – Form used to satisfy the annual reporting requirements under Title l and Title lV of ERISA and 
under the Internal Revenue Code.

Form 5558 – Form used to extend the filing of Form 5500, Form 8955-SSA, and Form 5330.

Form 8955-SSA – Form used by plans subject to ERISA to report separated plan participants who have 
deferred vested benefits remaining in the plan after separation.

 
G 
Graduated or Graded Vesting – A vesting schedule in which the employee earns the right to employer 
contributions gradually over a period of years, for example 25 percent ownership each year for four years.

Guaranteed Investment Contract (“GIC”) – A contract between an insurance company and a plan that 
provides for a guaranteed return on principal invested over a specified time period. 

 
H 
Hardship Distribution – A distribution, if the plan permits, of a participant’s funds prior to retirement. 
Eligibility for this distribution exists when financial hardship is present.

Highly Compensated Employees (“HCEs”) – An employee who receives more than $120,000 in compensation 
in 2016 (indexed annually) or is a 5 percent owner in the company.

 
I 
In-service Distribution – A distribution of a participant’s vested balance while continuing to work at the 
employer.

Indirect Compensation – Fees or expenses that are charged to the plan’s investment funds and reflected in the 
value of the investment that were not paid directly by the plan or sponsor.

Individual Retirement Account (“IRA”) – Personal retirement vehicles in which a person can make annual tax 
deductible contributions. These accounts must meet IRS Code 408 requirements, but are created and funded 
at the discretion of the employee. They are not employer sponsored plans.

Individually Designed Plan – A retirement plan drafted specifically to be used by only one employer.

Internal Revenue Service (“IRS”) – Branch of the U.S. Treasury Department responsible for administering the 
requirements of qualified pension plans and other retirement vehicles. The IRS also works with the DOL to 
develop Form 5500, and is now responsible for monitoring the data submitted annually on Form 5500 reports.
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Glossary (Continued) 

K 
KSOP – A plan arrangement that includes both 401(k) contributions and an ESOP.

 
L 
Leased Employee – An individual employed by a leasing organization that provides contract services for 
the company for a period of more than one year.

Liquidity – A measure of the ease with which a security trades in large blocks without a substantial drop 
in price.

Lump Sum Distribution – The distribution at retirement of a participant’s entire account balance within one 
calendar year due to retirement, death or disability.

M 
Market Price – Usually the last reported price at which a security has been sold or, if the security was not 
traded or if trading prices are not reported, a price arrived at based on recent bid and asked prices. 

Matching Contribution – A contribution made by the company to the account of the participant in ratio to 
contributions made by the participant.

Material Modification – A change in the terms of the plan that may affect plan participants, or other changes 
in a summary plan document (“SPD”).

Money Market Fund – A mutual fund seeking to generate income for participants through investments in 
short-term debt such as U.S. Treasury bills.

Money Purchase Plan – A type of defined contribution plan in which the employer’s contributions are 
determined by a specific formula, usually as a percentage of pay. Contributions are not dependent on 
company profits.

Multi-Employer Plan – A pension plan to which more than one employer contributes, and which is maintained 
according to collective bargaining agreements.

Mutual Fund – An account with a broad range of investment options, each of which are diversified, reducing 
the risk to the participant.

 
N 
Named Fiduciary – The plan document must name one or more fiduciaries, giving them the authority to 
control and manage the operation of the plan. The named fiduciary must also be identified as a fiduciary by a 
procedure specified in the plan document.

NASDAQ – An electronic quotation system for over-the-counter securities, which, for securities traded on the 
NASDAQ National Market System, reports prices and shares or units of securities trades in addition to other 
market information. 
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Net Asset Value Per Share (“NAV”) – The value per share of outstanding capital stock of an investment 
company, computed (usually daily by mutual funds) by dividing net assets by the total number of shares 
outstanding. (See rule 2a-4 of the Investment Company Act of 1940.) 

Non-Elective Contribution – An employer contribution that cannot be withdrawn or paid to the employee in 
cash. This contribution is neither a matching contribution nor an elective contribution.

Non-Highly Compensated Employees (“NHCEs”) – Employees who are not highly compensated. Generally, 
they are employees who earned less than $120,000 in 2016 (indexed for inflation). See highly compensated 
employees.

Non-Qualified Deferred Compensation Plan – A plan subject to tax, in which the assets of certain employees 
(usually highly compensated employees) are deferred. These funds are not protected from an employer’s 
creditors.

Nondiscrimination Rules – IRS rules that prohibit the plan or plan sponsor from giving disproportionately 
larger benefits to highly compensated employees (HCEs). Specific nondiscrimination testing must be done to 
determine if plans have broken this rule and are top heavy.

NYSE – Largest securities exchange in the United States. The NYSE also furnishes facilities for its members, 
allied members, member firms, and member corporations to aid them in conducting securities business. 

 
P 
Participant – Person who has an account in the plan and any beneficiaries who may be eligible to receive an 
account balance.

Participant Directed Account – Plan accounts where participants exercise independent control over the 
investment of their individual accounts.

Party-In-Interest – The employer; directors, officers, employees or owners of the employer; any employee 
organization whose members are plan participants; plan fiduciaries; and plan service providers.

Pension and Welfare Benefits Administration (“PWBA”) – This branch of the Department of Labor protects 
the pensions, health plans, and other employee benefits of American workers. The PWBA enforces Title I 
of ERISA, which contains rules for reporting and disclosure, vesting, participation, funding, and fiduciary 
conduct.

Pension Benefit Guaranty Corporation (“PBGC”) – A federal agency established by Title IV of ERISA for 
the insurance of defined benefit pension plans. The PBGC provides payment of pension benefits if a plan 
terminates and is unable to cover all required benefits.

Plan Administrator – The individual, group or corporation named in the plan document as responsible for 
day-to-day operations. The plan sponsor is generally the plan administrator if no other entity is named.

Plan Document – The written document that describes the plan’s terms and conditions related to its operation 
and administration.
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Plan Loan – Loan from a participant’s accumulated plan assets, not to exceed 50 percent of the balance or 
$50,000, less the amount of any outstanding loans. This is an optional plan feature.

Plan Sponsor – The entity responsible for establishing and maintaining the plan.

Plan Year – The calendar, policy or fiscal year for which plan records are maintained. 

Pooled Separate Account (“PSA”) – A collective investment fund that is managed by a state-regulated 
insurance company.

Portability – The ability, upon termination of employment, for an employee to transfer retirement funds from 
one employer’s plan to another, without penalty.

Pre-Retirement Survivor Rights – The right of a surviving beneficiary to receive benefits if vested plan 
participant dies before retirement.

Profit Sharing Plan – Company-sponsored plan funded only by company contributions. Company contributions 
may be determined by a fixed formula related to the employer’s profits, or may be at the discretion of the 
board of directors.

Prohibited Transaction – Activities regarding treatment of plan assets by fiduciaries that are prohibited by 
ERISA. This includes transactions with a party-in-interest, such as the sale, exchange, lease, or loan of plan 
securities or other properties. 

Prototype Plan – A retirement plan prepared by a bank, securities firm, or other financial institution that may 
be adopted by an employer.

Prudent Man Rule – ERISA fiduciary law that requires all fiduciaries to conduct the business of the plan with 
prudence and care. Any fiduciary violating this law is liable to the plan and its participants for all losses. 

 
Q 
Qualified Domestic Relations Order (“QDRO”) – A judgment, decree or order that creates or recognizes 
an alternate payee’s (such as former spouse, child, etc.) right to receive all or a portion of a participant’s 
retirement plan benefits.

Qualified Joint and Survivor Annuity (“QJSA”) – An annuity with payments continuing to the surviving spouse 
after the participant’s death, equal to at least 50 percent of the participant’s benefit.

Qualified Plan – Any plan that qualifies for favorable tax treatment by meeting the requirements of section 
401(a) of the Internal Revenue Code and by following applicable regulations. Includes 401(k), 403(b) and 
profit sharing plans.

 
R  
Registered Investment Company – An issuer that has filed a registration statement with the Securities 
and Exchange Commission to register as an investment company in accordance with requirements of the 
Investment Company Act of 1940.
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Required Minimum Distribution (“RMD”) – The mandatory, minimum yearly withdrawal that generally must 
be taken from a retirement plan starting in the year the participant turn 70 ½.

 
S 
Safe Harbor Rules – Provisions that exempt certain individuals or kinds of companies from one or more 
regulations.

Salary Deduction – Also known as payroll deduction. When a plan participant arranges to have pre-tax 
contributions made directly from their paycheck.  It is arranged through salary deduction.

Self-Directed Plan – A defined contribution plan in which the participant authorizes specific investment 
transactions, such as purchases and sales of specific common stocks or bonds. A self-directed plan does not 
provide predetermined investment fund options. 

Separate Account – A special account established by an insurance company solely for the purpose of investing 
the assets of one or more plans. Funds in a separate account are not commingled with other assets or the 
insurance company for investment purposes. A separate account may be an individual separate account or a 
pooled separate account. 

Service Provider – A company that provides any type of service to the plan, including managing assets, 
recordkeeping, providing plan education, and administering the plan.

Stock Bonus Plan – A defined contribution plan in which company contributions are distributable in the form 
of company stock.

Summary Annual Report (“SAR”) – A report that companies must file annually on the financial status of the 
plan. The summary annual report must be automatically provided to participants every year.

Summary of Material Modifications – A document that must be distributed to plan participants summarizing 
any material modifications made to a plan.

Summary Plan Description (“SPD”) – A document describing the features of an employer-sponsored plan. The 
primary purpose of the SPD is to disclose the features of the plan to current and potential plan participants. 
ERISA requires that certain information be contained in the SPD, including participant rights under ERISA, 
claims procedures and funding arrangements.

 
T 
Third Party Administrator (“TPA”) – An organization that is hired by the plan sponsor to run many day-to-day 
aspects of the retirement plan.

Top Heavy Plan – A plan in which 60 percent of account balances (both vested and non-vested) are held by 
certain highly compensated employees.

Trust – A legal entity established under state law that holds and administers plan assets for the benefit of 
participants.
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Trustee – The individual, bank or trust company having fiduciary responsibility for holding plan assets.

V 
Vesting – The participants’ ownership right to company contributions.

Vesting Schedule – The structure for determining participants’ ownership right to company contributions 
(see matching contributions). In a plan with immediate vesting, participants own all company contributions 
as soon as they are deposited into individual accounts. In cliff vesting, company contributions will be fully 
owned (i.e., vested) only after a specific amount of time, and employees leaving before the allotted time are 
not entitled to any company contributions (with certain exceptions for retirees). In plans with graduated or 
graded vesting, vesting occurs in specified increments.

Volume Submitter Plan – A type of individually designed plan document, the format of which is preapproved 
by the IRS.


